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[B-193326] 


Compensation—Negotiation—Prevailing Rate Employees—Pay 
Increase Ceiling—Applicability 

Pay adjustment limitation of section 614(a) of Public Law 95-429 applies only 
to those employees whose pay is adjusted by one of methods listed in that section. 
Since the pay of employees who negotiated their wages under section 9(b) of 


Public Law 92-392 is not adjusted pursuant to any of the methods listed, the 
section 614(a) limitation does not apply to them. 


In the matter of Department of the Interior—Pay adjustment 
limitation, February 1, 1979: 


This action is in response to a request for an advance decision sub- 
mitted by Mr. John F. McKune, Director of Personnel of the Depart- 
ment of the Interior, concerning the 5.5 percent pay adjustment limi- 
tation or “pay cap” enacted by section 614(a) of the Treasury, Postal 
Service, and General Government Appropriation Act, 1979, Public 
Law 95-429, October 10, 1978, 92 Stat. 1001, 1018. The question pre- 
sented is whether the pay cap applies to those prevailing rate employ- 
ees who, through collective bargaining, negotiate their wages with the 
Department of the Interior. In accordance with our “Procedures for 
Decisions on Appropriated Fund Expenditures in Federal Labor- 
Management Relations Program,” 4 C.F.R. Part 21, 43 F.R. 32395-96, 
July 27, 1978, interested parties were served, and we have considered 


the comments and views of those parties that were provided to us. 
Section 614(a) of Public Law 95-429, provides that: 


No part of any of the funds appropriated for the fiscal year ending September 
30, 1979, by this Act or any other Act, may be used to pay the salary or pay of 
any individual in any office or position in an amount which exceeds the rate of 
salary or basic pay payable for such office or position on September 30, 1978, by 
more than 5.5 percent, as a result of any adjustments which take effect during 
such fiscal year under— 

(1) section 5305 of title 5, United States Code; 

(2) any other provision of law if such adjustment is determined by ref- 
erence to such section 5305 ; or 

(3) section 5348 of title 5, United States Code, if such adjustment is 
granted pursuant to a wage survey (but only with respect to prevailing rate 
employees described in section 5342(a) (2)(A) of that title). 


It is important to note that although the first part of this provision 
refers to the part of “any individual in any office or position,” the re- 
mainder of the section limits the restriction only to salary adjustments 
made under specific statutory provisions. 

The employees involved here are those covered by section 9(b) of 
Public Law 92-392, August 19, 1972, 86 Stat. 564, 574, 5 U.S.C. § 5343 
note, which provides that : 

The amendments made by this Act shall not be construed to— 

(1) abrogate, modify, or otherwise affect in any way the provisions of any 
contract in effect on the date of enactment of this Act pertaining to the 


wages, the terms and conditions of employment, and other employment bene- 
fits, or any of the foregoing matters, for Government prevailing rate employ- 
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ees and resulting from negotiations between Government agencies and or- 
ganizations of Government employees ; 

(2) nullify, curtail, or otherwise impair in any way the right of any party 
to such contract to enter into negotiations after the date of enactment of this 
Act for the renewal, extension, modification, or improvement of the provi- 
sions of such contract or for the replacement of such contract with a new 
contract ; or 

(3) nullify, change, or otherwise affect in any way after such date of 
enactment any agreement, arrangement, or understanding in effect on such 
date with respect to the various items of subject matter of the negotiations 
on which any such contract in effect on such date is based or prevent the 
inclusion of such items of subject matter in connection with the renegotia- 
tion of any such contract, or the replacement of such contract with a new 
contract, after such date. 


As generally construed, this section has been held to mean that the 
employees covered by it negotiate their wages through the collective- 
bargaining process, rather than having them set through prevailing 
rate surveys. Matter of Department of the Interior, 57 Comp. Gen. 
259 (1978). 

The importance and intent of section 9(b) was recently affirmed by 
section 704 of Public Law 95-454, October 18, 1978, 92 Stat. 1111, 1218, 
which provides that: 


(a) Those terms and conditions of employment and other employment bene- 
fits with respect to Government prevailing rate employees to whom section 9(b) 
of Public Law 92-392 applies which were the subject of negotiation in accordance 
with prevailing rates and practices prior to August 19, 1972, shall be negotiated 
on and after the date of the enactment of this Act in accordance with the pro- 
visions of section 9(b) of Public Law 92-392 without regard to any provision of 
chapter 71 of title 5, United States Code (as amended by this title), to the extent 
that any such provision is inconsistent with this paragraph. 

(b) The pay and pay practices relating to employees referred to in paragraph 
(1) of this subsection [read as subsection (a) of this section] shall be negotiated 
in accordance with prevailing rates and pay practices without regard to any 
provisions of— 

(A) chapter 71 of title 5, United States Code (as amended by this title), 
to the extent that any such provision is inconsistent with this paragraph ; 

(B) subchapter IV of chapter 53 and subchapter V of chapter 55 of title 
5, United States Code; or 

(C) any rule, regulation, decision, or order relating to rates of pay or pay 
practices under subchapter IV of chapter 53 or subchapter V of chapter 55 
of title 5, United States Code. 


In order to determine whether the pay limitation found in section 
614(a) of Public Law 95-429, applies to the employees covered by sec- 
tion 9(b) of Public Law 92-392, it must be determined whether the 
manner in which their wages are adjusted is included in those specified 
in section 614(a). Section 614(a) (1) refers to pay adjustments made 
under 5 U.S.C. § 5305, which establishes the system of yearly compara- 
bility adjustments for the General Schedule pay system. Section 
614(a) (2) includes pay adjustments made with reference to 5 U.S.C. 
§ 5305. The wages of section 9(b) employees are in no way tied to 5 
U.S.C. § 5805; therefore, neither 614(a)(1) nor (2) applies. 

Section 614(a) (3) refers to wage adjustments of prevailing rate 
employees that are made pursuant to wage surveys conducted under 
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5 U.S.C. § 5343. As stated above, the wages of employees covered by 
section 9(b) are set or adjusted through the collective-bargaining proc- 
ess, not pursuant to wage surveys. Therefore, the method used to ad- 
just the wages of section 9(b) employees is not included within those 
listed in section 614 (a). See also B~193573, January 8, 1979. 

Accordingly, the 5.5 percent pay adjustment limitation or “pay 
cap” imposed by section 614(a) of Public Law 95-429 does not apply 
to employees whose wages are negotiated under section 9(b) of Public 
Law 92-392. 

With respect to the jurisdictional aspects of this case, we have held 
herein that the pay increases in question are not made under the author- 
ity of 5 U.S.C. § 5343—a part of subchapter IV of chapter 53 of title 5 
as it relates to the language of section 704 of the Civil Service Reform 
Act of 1978. Also, this case does not involve premium pay as authorized 
in subchapter V of chapter 55 of that title, but involves a generally 
applicable appropriation limitation which, within its terms, is appli- 
cable to all funds appropriated for fiscal year 1979. Since we have 
general authority to consider expenditures of appropriated funds ex- 
cept where that authority is specifically denied or limited, we have 
authority to issue a decision in this matter. It is noted, however, that 
with respect to pay rates and practices negotiated under labor agree- 
ments by the employees and agencies concerned, we have, in 58 Comp. 
Gen. 198 (B-189782, January 5, 1979), held inapplicable any limita- 
tions in the provisions of title 5, United States Code, mentioned in 
section 704 of the Civil Service Reform Act of 1978 or our decisions 
issued under those provisions. 


[B-193197] 


Officers and Employees—Training—Expenses—Reimbursement 


Where an employee is sent on a 2-year training assignment overseas under 5 
U.S.C. 4109 and is authorized to have his immediate family accompany him, his 
entitlements to travel and transportation allowances at Government expense on 
their behalf are limited to those allowances specifically prescribed in that section 
not to exceed employee’s estimated aggregate per diem payable, rather than those 
prescribed for permanent change-of-station assignments, since assignments for 
training purposes only are not permanent duty assignments. Since the terms 
‘nontemporary storage of household goods” and “shipment of privately owned 
vehicles” are not allowances prescribed in that section, neither they, nor related 
costs, i.e., round-trip travel to pick up a shipped vehicle at port of debarkation, 
may be reimbursed under that section. 


In the matter of Mr. Michael G. Pond, February 5, 1979: 
This action is in response to correspondence dated September 11, 


1978, with enclosures (reference Serial: N41/400), from the Chief, 
Finance and Accounting, Central Security Service, National Security 
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Agency (NSA), requesting an advance decision as to the propriety of 
making payment on a voucher in favor of Mr. Michael G. Pond, an 
employee of that agency, representing reimbursement for round-trip 
transportation costs incurred in traveling to and from his residence 
to a port terminal to pick up his privately “wned vehicle (POV) in 
conjunction with return travel from.an overseas station to the United 
States in 1978. This correspondence was forwarded to this Office by 
second endorsement of the Per Diem, Travel and Transportation A1- 
lowance Committee dated October 12, 1978, and has been assigned 
PDTATAC Control No. 78-41. 

The submission states that the employee was sent by NSA on a 2-year 
training assignment overseas at the United States Army Institute for 
Advanced Russian and European Studies in Garmisch, Germany. Fol- 
lowing completion of that training the employee performed return 
permanent change of station (PCS) travel from there to Fort George 
G. Meade, Maryland, under authority of Travel Orders TP8G0015, 
issued April 11, 1978. Subsequent to completion of the travel, but inci- 
dent thereto, he performed travel from his residence in Millersville, 
Maryland, to Bayonne, New Jersey, and return, to pick up his POV 
which had been shipped from Germany. 

The submission points out that over the past few years there has 
been a great deal of correspondence and numerous discussions both 
in-house and with other Government agencies relative to the scope 
of benefits to which employees on training assignments are entitled. 
The question has been whether the movement of employees to and 
from the United States Army Institute at Garmisch, Germany, for 
training is or is not a PCS move so as to entitle such employees to 
all PCS benefits, including nontemporary storage of household goods 
and shipment of a POV. 

As background, enclosed with the submission were copies of mis- 
cellaneous correspondence relating to the matter of these entitlements. 
It seems that in 1974 NSA was authorized by the Civil Service Com- 
mission to send a limited number of employees overseas for training on 
a PCS with limited benefits. This authority apparently was continued 
on an annual basis through fiscal year 1977. In 1978, NSA sought an 
extension of that authority. In so doing, the specific point was raised 
concerning the range of PCS benefits which are payable, referring to 
the changes made to Volume 2 of the Joint Travel Regulations (JTR) 
by change 138, April 1, 1977. 

According to the submission, NSA, prior to that change, had been 
authorizing payment of nontemporary storage of household goods and 
shipment of POY’s for students on in-country training assignments be- 
cause the Table of Eligibility in Appendix F of 2 JTR did not specifi- 
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cally prohibit these entitlements. Change 138, however, changed the 
language used to describe these training assignments and specifically 
stated that they were not to be considered a PCS. 

A response memorandum dated April 12, 1978, from the Office of the 
Assistant Secretary of Defense to NSA, advised that movement of de- 
pendents and household goods on an employee training assignment was 
not to be considered a PCS move and the employee was not entitled to 
PCS allowances. A further response memorandum dated May 25, 1978, 
also from the Office of the Assistant Secretary of Defense, and enclos- 
ing a letter dated May 4, 1978, from the United States Civil Service 
Commission, granted a further extension of authority to send imme- 
diate families, household goods and personal effects of NSA employees 
undergoing language training in foreign countries. 

Apparently, certain NSA officials considered the response of 
May 25, 1978, to be noncommittal on the question of entitlement to 
nontemporary storage and POV shipments in connection with train- 
ing. By memorandum dated June 5, 1978, addressed to the Per Diem, 
Travel and Transportation Allowance Committee, NSA requested that 
they be permitted to waive the limitations of 2.JTR relating to travel 
and transportation entitlements while an employee is attending train- 
ing courses. By response memorandum dated June 15, 1978, the Com- 
mittee denied the request for waiver. 

In spite of that denial, there is still disagreement as to whether there 
exists a basic entitlement to nontemporary storage of household goods 
and shipment of a POV in these cases. Therefore, the following ques- 
tions are presented for resolution : 


a. As presently written, does the exception granted by the U.S. Civil Service 
Commission, to 5 U.S.C. 4109, include authority for nontemporary storage and 
shipment of POV’s to and from the training site mentioned herein? 

b. May the language in Enclosure 5 [the letter from Director, Bureau of Train- 
ing, United States Civil Service Commission to the Deputy Assistant Secretary 
of Defense, dated May 4, 1978] be interpreted as authorizing nontemporary 


storage and shipment of POV’s? 

ec. If the answers to the preceding questions are in the negative, is this Office 
correct in denying claims for travel to and from ports to deliver and pick up 
vehicles in connection with movement to and from the overseas training site? 


In addition to those specific questions the submission goes on to state 
that they have other problem cases which are the reverse of Mr. Pond’s 
situation. Apparently, they have employees who are being transferred 
from one overseas area to another (an Inter Theatre Transfer (ITT) ), 
with a CONUS stopover when such transfer requires attendance at a 
course of language training at the Defense Language School, Mon- 
terey, California. It is stated that the basic orders are issued reflecting 
an ITT with training and PCS orders are issued authorizing travel 
to the language school. Upon completion of the training, new PCS 


292-954 O- 79 - 2 
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orders are issued for travel from the school to the new overseas loca- 
tion. The submission states that on PCS’s as ordered, employees are 
being authorized the full range of PCS allowances, including per diem 
for dependents, miscellaneous expense allowances, and temporary 
quarters subsistence expenses. It is the view of the finance and ac- 
counting officer that those enumerated expense items are not payable; 
however, in light of the before-mentioned controversy the matter is 
considered unclear. As a result, a decision is also requested on this 
point. 

Payment of travel and transportation expenses relating to periods 
of training is governed by the provisions of 5 U.S.C. 4109 (1976), 
which provide in pertinent part: 


(a) The head of an agency, under regulations prescribed * * * may— 
* * * * * * * 


(2) pay, or reimburse the employee for, all or part of the necessary ex- 
penses of the training * * * including among the expenses the necessary 
costs of— 

(A) travel and per diem instead of subsistence * * *; 

(B) transportation of immediate family, household goods and per- 
sonal effects, packing, crating, temporarily storing, draying, and un- 
packing * * * when the estimated costs of transportation and related 
services are less than the estimated aggregate per diem payments for 
the period of training * * *; 


Regulations implementing the above provisions for civilian employ- 
ees of the Department of Defense are contained in Volume 2 of the 
Joint Travel Regulations (JTR). Paragraph C3052 of the regulations 
(change 78, April 1, 1972), which were in effect at the time Mr. Pond 
commenced his training assignment, provided in part: 


2. OTHER THAN TEMPORARY DUTY ASSIGNMENT 

a. General. To the extent of the authority provided in 5 U.S. Code 4109, which 
allows transportation of an employee’s family and household goods in lieu of 
per diem payments, the conditions in subpars. b and ¢ will apply. * * * 

b. Transportation of an Employee’s Family and Household Goods. If the esti- 
mated cost of round-trip transportation of an employee’s immediate family and 
household goods between the employee’s official duty station and the training 
location is less than the aggregate per diem payments that the employee would 
receive while at the training location, such round-trip transportation at Govern- 
ment expense may be authorized in lieu of per diem payments. Such transporta- 
tion will be in accordance with the provisions of this volume Ferneeny to 
permanent change-of-station movement (see par. C4102). 

c. Employee's Election to Type of Movement. Consideration may he given an 
election of the employee concerned to be authorized a temporary duty assignment 
or a permanent change-of-station movement if allowable upon comparison of costs 
indicated in subpar. a. An initial determinatin to authorize a permanent change- 
of-station movement may be changed to a temporary duty assignment any time 
prior to the beginning of transportation. After transportation begins, the entitle- 
ment of the employee and obligations of the Government become fixed and 
cannot be changed thereafter (39 Comp. Gen. 140). 


Notwithstanding the language contained in the before-quoted JTR 
provisions, especially the reference in subparagraph c to a perma- 
nent change of station movement as the alternative to a temporary 
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duty assignment, it is clearly evident from the law that all assignments 
for training purposes are in fact similar in many aspects to temporary 
duty assignments, i.e., assignments which contemplate travel either to 
another PCS location following training, or return to the same PCS 
location, at the time the orders are issued. However, because of the 
length of the training assignments, it was determined and congres- 
sionally approved that it would be in the Government’s interest as well 
as that of the individuals concerned to permit the employee’s family 
to accompany him at Government expense under certain circum- 
stances, a benefit not authorized for TDY travel. It must be recognized 
that travel for training is not ordinary TDY or PCS travel but is in 
a class by itself. The authority for payment of the costs of such travel 
is derived from 5 U.S.C. 4109 by reference to the provisions of chapter 
57 of that title. That section provides travel benefits similar to those 
authorized for temporary duty, but provides limited benefits for long 
term training assignments. 

The authorized parameters of dependents travel for this type of 
assignment contained in subsection 4109(a) (2) (B) are “transporta- 
tion of immediate family, household goods and personal effects, pack- 
ing, crating, temporarily storing, draying, and unpacking,” but only 
“when the estimated costs of transportation and related services are 
less than the estimated aggregate per diem payments for the period of 
training.” 

Because of the use of the term “permanent change-of-station move- 
ment” in subparagraph C3052-2c, difficulties in establishing employee 
entitlements arose and became the subject of decisions by our Office. 
While none of those decisions involved the question of entitlement to 
nontemporary storage of household goods, or shipment of POV’s our 
decisions are universal in disallowing claims for PCS type of expenses 
incurred by employees while on training assignments which were 
other than “transportation of immediate family, household goods and 
personnel effects, packing, crating, temporarily storing, draying, un- 
packing,” when the employee elected to have his family accompany 
him and such move was administratively approved. 

In 1976, in conjunction with decision B-185281, May 24, 1976, in- 
volving a claim for temporary quarters subsistence expense by a Gov- 
ernment employee as an incidence of a training assignment, a letter of 
the same date was addressed to the Executive of the Per Diem, Travel 
and Transportation Allowance Committee, directing their attention to 
the fact that a number of employees were being authorized benefits 
incident to training assignments which were erroneous. Further, that 
the erroneous authorization seemed to emanate from the use of the 
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term “permanent change-of-station” in paragraphs €4102(1) and 
C8052 of Volume 2 of the JTR’s. We requested that since training 
assignments under 5 U.S.C. 4109 were not in fact PCS’s, the term 
“permanent change-of-station” used therein be deleted to avoid any 
misunderstanding as to an employee’s entitlements while on such an 
assignment. The removal of that phrase was accomplished in change 
138, April 1, 1977. 

We have reviewed these amended JTR provisions, and find them to 
be in accord with the law and our decisions limiting the entitlements of 
employees on training assignments to those enumerated in 5 U.S.C. 
4109. This, of course, would not include nontemporary storage of 
household goods or shipment of POV’s since those terms are not used 
in that section. The exception issued by CSC for training of a limited 
number of employees at overseas sites is to permit payment of travel 
and transportation costs authorized in 5 U.S.C. 4109 without regard to 
the limitation imposed by clause (a) (2)(B) of that section under 
which travel and transportation costs may not exceed the travel and 
per diem in lieu of subsistence costs authorized to be paid by clause 
(a) (2)(A). Authority for making such exception is contained in 5 
U.S.C. 4102 as delegated to the CSC by section 401(a) of Executive 
Order No. 11348, April 20, 1967. 

Therefore, questions a. and b. are answered in the negative and ques- 
tion c. is answered in the affirmative. As the foregoing relates to Mr. 
Pond’s claim, not only may he not be reimbursed for his round-trip 
travel to pick up his POV, but since he was not entitled to ship it at 
Government expense, the costs which may have been incurred by the 
Government for such shipment are to be recovered from him. See 56 
Comp. Gen. 85 (1976). 

With regard to the additional question asked concerning an em- 
ployee’s entitlement to the full range of PCS allowances where his 
permanent duty station is overseas and where he receives PCS orders 
to CONUS for training and upon completion of that training receives 
POS orders to a new overseas permanent duty station, the fact that it 
is the reverse of Mr. Pond’s situation, in our view, is a distinction with- 
out a difference and that dependent’s travel and transportation to the 
training location are limited by the provisions of 5 U.S.C. 4109. How- 
ever, see in this connection, paragraph C4502-3 of Volume 2 of the 
JTR’s (change 138, April 1, 1977). In this regard, it is to be noted that 
the entitlements of employees affected by such transfers are quite com- 
plex. In such circumstances, we do not believe that a question in this 
area can properly be answered in the absence of presentation of a fac- 
tual situation to this Office. Since the submission indicates the existence 
of such a case, it is suggested that it be submitted here for resolution. 
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[B-139703] 


Tennessee Valley Authority—Condemnation Proceedings—Fees— 
Expert Witnesses 

Generally, fees and expenses of expert witnesses appointed by the court in land 
condemnation proceedings, whether on motion of the court or at request of a 
party, are considered to be expenses of litigation and are therefore pursuant to 
Rule 706, Federal Rules of Evidence, payable by the litigating agency. However, 
where Tennessee Valley Authority (TVA) is the litigating agency, courts have 
held that costs in condemnation case cannot be assessed against TVA. Courts have 
also held that costs may not be assessed against the condemnee. Since neither 
party may pay such costs, if court so orders, the Administrative Office of the 
United States Courts may pay litigation expenses from Judiciary appropriations. 
52 Comp. Gen. 621 (1973) will no longer be followed. 

In the matter of Payment of court-appointed expert witness— 


land condemnation proceedings, February 6, 1979: 


The Deputy Director, Administrative Office of the United States 
Courts, has requested our decision as to the availability of Judicial 
Branch appropriations for the payment of compensation and expenses 
to Mr. Tom Seagroves, a court-appointed expert witness. Mr. Sea- 
groves testified on the valuation of land to be taken by the Federal 
Government in a condemnation action initiated by the Tennessee Val- 
ley Authority (TVA), United States ex rel. TVA v. 190 Acres of Land, 
404 F. Supp. 1392 (E.D. Tenn. 1975). The expenses involved, which 
were allowed by the Court, total $531.10 and cover the appraisal fee, 
per diem for one day in court, and transportation costs. For reasons 
set forth below, we conclude that Judicial Branch appropriations are 
available for such payment. 


BACKGROUND 


Mr. Seagroves was appointed by the Court in order to provide the 
jury with an impartial witness because the court felt that it was not in 
the best interest of justice to expect lay persons, as jurors, to undertake 
to reconcile the widely divergent opinions of expert witnesses offered 
by the respective counsel. (E.D. Tenn., No. CIV-4-7440, Order of 
March 18, 1975.) The appointment was made by the Court under its 
inherent power to do so, and prior to the effective date of the Federal 
Rules of Evidence (enacted on January 2, 1975, effective 180 days 
later on July 2, 1975). 404 F. Supp. 1392. 

The Federal Rules of Evidence became effective before the case went 
to trial (on July 28, 1975) and applied to proceedings then pending. 
Pub. L. No. 93-595 (January 2, 1975), 88 Stat. 1926. Rule 706(b) 
specifically provides that compensation for the services of independent 
expert witnesses appointed by the court “is payable from funds which 
may be provided by law in * * * proceedings involving just compen- 
sation under the fifth amendment.” [Italic supplied. } 
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In a Memorandum and Order dated July 31, 1975, the court, noting 
that Rule 706(b) was now effective, directed TVA to pay the compen- 
sation and expenses of the expert witness. TVA filed a motion urging 
the Court to reconsider and set aside the Memorandum and Order, 
arguing that Rule 706(b) does not authorize the taxation of court- 
appointed experts’ fees against either TVA or the United States in 
“just compensation” cases, but, as in criminal cases merely authorizes 
payments of such amounts out of the Judiciary’s appropriations. 
Plaintiff’s Brief in Support of Motion to Reconsider and Set Aside 
Memorandum and Order on Taxation of Costs, at 2. 

In October, 1975, the Court vacated and set aside the July 31 Order 
and directed the Administrative Office of the United States Courts to 
pay the expert witness compensation and expenses from the Judiciary’s 
current (fiscal year 1976) appropriation “for necessary travel and mis- 
cellaneous expenses.” The Administrative Office advised the court that 
it had no funds available from which to pay the fee and expenses of 
the expert witness. Subsequently, after’a reconsideration of the Oc- 
tober Order, the Court entered an Order on August 2, 1976, requiring 
the Director of the Administrative Office to show cause why he should 
not be held in contempt of Court for failing to comply with the Octo- 
ber Order. Thereafter, the Administrative Office requested this 
decision. 


SUMMARY OF POSITIONS 


In its submission, the Administrative Office maintains that the com- 
pensation of the expert witness is an expense of litigation governed 
by Federal Rule of Evidence 706(b) and as such, is payable by the 
litigating agency rather than from funds appropriated to the Judicial 
Branch. The Administrative Office believes TVA should pay the fees 
of the court-appointed witness in this case because the litigation was 
initiated and prosecuted by TVA attorneys. 

The Department of Justice, whose opinion was solicited in this 
matter, agrees with the Administrative Office that fees of expert 
witnesses appointed under Rule 706(b) are expenses of litigation pay- 
able by the litigating agency (normally, but not always, the Justice 
Department). However, in this particular case, since the expert witness 
was appointed before the Federal Rules of Evidence were enacted 
into law and “[u]nder [the court’s] inherent power so to do * * * as 
an aid to the Court in discharging its official duty,” the Department 
believes that the Administrative Office should pay the compensation of 
the witness as an expense of maintenance of the courts. 

TVA aso submitted extensive comments. TVA agrees with the De- 
partment of Justice that the Administrative Office should pay the fees 
in this case, However, TVA disagrees with the Department’s more 
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generalized conclusion that the costs of experts appointed by the court 
under Rule 706 in condemnation cases should be paid by the agency 
initiating and litigating the action. Citing prior decisions of this Of- 
fice, TV A argues that such expenses are in all cases expenses of mainte- 
nance of the courts and as such should be paid by the Administrative 
Office from funds appropriated to the Judiciary. 


QUESTIONS PRESENTED 


The questions presented in this case are as follows: 

1. The effect of Rule 706(b), Federal Rules of Evidence, with respect 
to the source of funds for the payment of fees in condemnation cases; 

2. Whether the compensation of a court-appointed expert witness 
in a land condemnation case is a litigation expense chargeable to the 
parties, or an expense chargeable to Administrative Office (Judiciary) 
appropriations. 

DISCUSSION 


Prior to the enactment of Rule 706 of the Federal Rules of Evidence, 
Pub. L. No. 93-595, Jan. 2, 1975, 88 Stat. 1938, it was our view that 
expenses incurred by a court on its own motion to provide services 
deemed necessary to determine a matter before it were properly charge- 
able to funds appropriated to the Judiciary, 52 Comp. Gen, 621 (1973). 

The enactment of the revised Rules of Evidence has provided us 
with guidance from Congress on the compensation of court appointed 
expert witnesses in Rule 706. That rule provides, in pertinent part, as 
follows: 


Rule 706. Court Appointed Experts 


(a) Appointment. The court may on its own motion or on the motion of any 
party enter an order to show cause why expert witnesses should not be ap- 
pointed, and may request the parties to submit nominations. The court may 
appoint any expert witnesses agreed upon by the parties, and may appoint 
expert witnesses of its own selection. An expert witness shall not be appointed 
by the court unless he consents to act. A witness so appointed shall be informed 
of his duties by the court in writing, a copy of which shall be filed with the 
clerk, or at a conference in which the parties shall have opportunity to par- 
ticipate. A witness so appointed shall advise the parties of his findings, if any; 
his deposition may be taken by any party; and he may be called to testify by 
the court or any party. He shall be subject to cross-examination by each party, 
including a party calling him as a witness. 

(b) Compensation. Expert witnesses so appointed are entitled to reasonable 
compensation in whatever sum the court may allow. The compensation thus 
fiwed is payable from funds which may be provided by law in criminal cages and 
civil actions and proceedings involving just compensation under the fifth amend- 
ment. In other civil actions and proceedings the compensation shall be paid by 
the parties in such proportion and at such time as the court directs, and there- 
after charged in like manner as other costs. [Italic supplied.] 


In civil actions generally, the costs of expert witnesses are to be 


charged “in ‘like manner as other costs”—i.e., treated as litigation ex- 
penses and divided among the litigants in whatever way the court 
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directs. The Rule recognizes, however, that this cannot be done in 
two situations—criminal and condemnation cases. 

Condemnation actions differ from other civil actions in that costs 
cannot be assessed against the condemnee. The reason for this is as 
follows: 


The general principle with regard to costs in land condemnation cases is 
based on Rule 71A(1), Fed. R. Civ. P. which provides that “costs [in such 
cases] are not subject to Rule 54(d).” (Rule 54(d) provides generally that all 
costs shall be allowed to the prevailing party.) In clarifying the intent of Rule 
71A(1), the Advisory Committee on Rules in its Notes states that “Costs shall 
be awarded in accordance with the law that has developed in condemnation 
eases.” This implements the established rule that the condemnor (i.e. the United 
States) may not recover its costs against the condemnee, since to charge the 
latter with the cost of taking would violate the constitutional prohibition against 
the taking of private property without just compensation. Grand River Dam 
flee v. Jarvis, 124 F. 2d 914 (10th Cir., 1942). 55 Comp. Gen. 1172, 1173 
Therefore, where the Federal Government is the condemnor, costs of 
a court-appointed witness must be borne in some manner by the 
Government. 

While this necessarily affects the available sources,of funds for pay- 
ment (by eliminating one of the parties), it does not change the nature 
of the expense. Further, the Rule makes no distinction between expert 
witnesses appointed by the court on its own motion or upon request 
by one of the parties. We therefore agree with the Justice Depart- 
ment and the Administrative Office of the Courts that the Rule was 
intended to treat expert. witness costs as litigation expenses rather 
than court expenses. Our prior decision in 52 Comp. Gen. 621 (19738), 
rendered before clarification on this point by the Rule, will no longer 
be followed. 

Generally, litigation in land condemnation cases is conducted by 
the Department of Justice. Where the Department of Justice has 
control over the institution of proceedings, all expenses necessarily 
incurred by the Government in preparing and prosecuting its case 
are properly chargeable to appropriations made available to the Jus- 
tice Department for this purpose. However, where another Govern- 
ment agency or entity has specific authority to resort to litigation in 
the performance of its duties, the expenses of such proceedings, includ- 
ing special fees, when ordered by the court to be paid, are payable 
from the appropriations of that agency. 15 Comp. Gen. 81 (1985) ; 
46 id. 98 (1966). Even where the Justice Department prosecutes the case 
on behalf of an agency that has such specific authority, we have held 
that that agency rather than the Department of Justice should bear 
the expenses of the litigation. 38 Comp. Gen. 348, 344 (1958). 

Thus, as a general proposition, we concur with the Department of 
Justice and the Administrative Office of the Courts that fees of expert 
witnesses appointed by the Court under Rule 706 in condemnation 
cases are properly payable by the Department of Justice as expenses 
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of litigation where Justice is the litigating agency. It follows that, 
where Justice is not the litigating agency, the agency that actually 
prosecutes the case should bear the expenses. 

In United States ex rel. TVA v. Pressnell, 328 F. 2d 580 (6th Cir. 
1964), the Court held that although TVA “may cause” condemnation 
proceedings to be instituted, the proceedings are actually instituted by 
the United States which is the real party in interest and the actual 
condemnor of the property. The Court stated that it could find “no 
authority for assessing costs against one who is not the condemnor in 
the proceeding” and therefore concluded that the cost of such proceed- 
ings could not be assessed against TVA. Jd. at 582. 

The basic authority for the taxation of costs in the Federal courts 
is 28 U.S.C. § 1920 (1976). Pursuant to 28 U.S.C. § 2412, a judgment 
for costs as enumerated in § 1920 may be taxed against the United 
States when it is a party in any civil action. Costs so assessed are pay- 
able from the permanent indefinite appropriation established by 31 
U.S.C. § 724a. However, the judgment must— 


* * * be limited to reimbursing in whole or in part the prevailing party for 
the costs incurred by him in the litigation. 28 U.S.C. § 2412 (1976). 


The District Court here noted (404 F. Supp. at 1393) that 28 U.S.C. 
§ 2412 does not authorize such payment in an eminent domain pro- 
ceeding. United States ex rel. TVA v. Easement and Right-of-Way, 


452 F. 2d 729 (6th Cir. 1971). 

There is also no basis for charging the fees in the present case to 
the Justice Department since the Justice Department had no role in 
the litigation. 

In these unusual circumstances, i.e., where neither party to the pro- 
ceeding can properly be charged with the litigation expense, if the 
Court orders the Administrative Office of the United States Courts to 
bear the expense, the Administrative Office would be authorized to 
make payment out of its appropriation for “Travel and Miscellaneous 
Expenses.” 


[B-190401] 


Advertising—Advertising v. Negotiation—Negotiation Propriety— 
Protest Timeliness 

Protest allegation that negotiated procurement should have been formally ad- 
vertised which is raised after closing date for receipt of proposals is untimely 
under General Accounting Office Bid Protest Procedures and therefore not for 
consideration. 

Contracts—Negotiation—Evaluation Factors—Point Rating—Dif- 
ferences Significance 


Where solicitation does not require award to be made in accordance with results 
of numerical point scoring of proposals, agency is not required to award contract 


292-954 O- 79-3 
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to offeror whose overall proposal is rated two points higher than competing 
proposal. 


Contracts—Negotiation—Evaluation Factors—Additional Fac- 
tors—Not in Request for Proposals 


Where source selection official, after taking into account all evaluation criteria, 
ie., both price and technical factors, finds proposals to be “tied” and is unable 
to make a selection, he properly may consider other fatcors which are rationally 
related to specific procurement involved, and such consideration does not violate 
general rule that awards are to be based on established evaluation criteria. 


Contracts—Awards—Equal or Tie Bids/Offers—Evaluation— 
Additional Criteria for Consideration—Change of Contractor 
Impact 


Source selection official’s consideration of incumbency status of one offeror and 
of disruptive effect of changing contractors is reasonable under circumstances 
where proposals are viewed as “tied” and official seeks appropriate discriminators 
on which to base award selection. 


Contracts — Awards — Equal or Tie Bids/Offers — Evaluation — 
Additional Criteria for Consideration—Labor Surplus Area Con- 
cern Status 


Solicitation provision permitting firm’s status as labor surplus area concern to 
be considered in case of tie bids is intended for use primarily in formal advertis- 
ing and in negotiated procurements where award is to be made on basis of price. 
Where, however, proposals are “tied” based on evaluation of both technical and 
price factors, consideration of labor surplus area concern status would not be 
improper and would not involve violation of Maybank Amendment. 


Contracts — Awards — Labor Surplus Areas — Qualification of 
Bidder/Offeror—Administrative Determination—Improper 


Agency’s reliance on offeror’s claim to be labor surplus area concern by virtue 
of performing contract to be awarded in area of substantial unemployment was 
improper where Department of Labor (DOL) had removed designated area from 
list of such areas several months prior to evaluation and award and so informed 
Federal agencies. Fact that agencies were notified through monthly notices in- 
stead of revision to DOL’s formal publication referenced by applicable agency 
regulation does not change fact that agency had duty to verify offeror’s claim 
and in so doing to seek out latest available information. 45 Comp. Gen. 471, 
distinguished. 


Contracts — Negotiation — Changes, etc. — Reopening Negotia- 
tions — Failure to Reopen — Not Materially Prejudicial 

Agency’s actions allowing one offeror, during so-called “pre-award survey,” to 
make its proposal more favorable by offering earlier starting date constituted dis- 
cussions and should have resulted in new request for best and final offers from 
other offeror in competitive range. However, agency’s actions, while procedurally 
deficient, appear not to have been materially prejudicial since record suggests 
that earlier starting date was not significant factor in selection decision. 
Contracts — Negotiation — Awards — Propriety — Evaluation of 
Proposals 


Since selection decision may have been influenced by erroneous view that 
awardee was labor surplus area concern, recommendation is made that source 
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selection official reconsider his decision. If it is determined that award should 
have been made to protester, it is further recommended that contract be termi- 
nated and award made to protester. 

In the matter of Group Hospital Service, Inc. (Blue Cross of 
Texas), February 6, 1979: 


Group Hospital Service, Inc. (Blue Cross of Texas) of Dallas, Texas 
(GHS) with its proposed subcontractor, Management Data Commuru- 
cations Corporation of Rosemont, Illinois, protests the award of a 
contract to Mutual of Omaha Insurance Company of Omaha, Nebraska 
(Mutual) by the Office of Civilian Health and Medical Program of 
the Uniformed Services, Department of Defense, Denver, Colorado 
(OCHAMPUS) for the implementation and operation in the State 
of Texas of a CHAMPUS fiscal intermediary system as the result of 
request for proposals (RFP) No. MDA-906-77-R-0031. GHS con- 
tends that award of the contract was not made in accordance with the 
criteria set forth in the RFP and that the contract services should have 
been procured by means of formal advertising, rather than negotiation. 
GHS requests this Office “to cancel” the award to Mutual and have the 
contract awarded to GHS. 

CHAMPUS is a health benefits program administered by the Secre- 
tary of Defense. The fiscal intermediary contractor provides services 
necessary to receive, adjudicate and pay health benefit claims from 
eligible beneficiaries and providers to beneficiaries of the program on 
an area basis, usually a single state or group of states. The contractor 
is required to perform substantial administrative and automated data 
processing (ADP) tasks. 

The RFP, as originally issued, required proposals to be received by 
October 12, 1977, and provided for a one year period of contract per- 
formance from February 1, 1978, through January 31, 1979, with an 
option for an additional year, After receipt of initial proposals, no 
written or oral discussions were held with any offeror. Amendment No. 
1, dated November 3, 1977, was issued which changed the contract 
period to March 1, 1978, through February 28, 1979, and added a second 
option year. Best and final offers were required by November 16, 1977. 
Four proposals were received as a result of the solicitation, and all 
were found to be technically acceptable. 

The offers were reviewed by a Source Selection Evaluation Board 
(SSEB) and a Source Selection Advisory Council (SSAC). On 
December 14, 1977, the Council recommended to the Source Selection 
Authority (SSA), Director, OCHAMPUS, that Mutual be awarded 
the contract. However, further evaluation of the Mutual and GHS 
proposals was directed due to their competitive closeness. (The highest 
ranked proposal was eliminated from the competition for other 
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reasons.) During the evaluation and negotiation period, Mutual of- 

fered to accept a no-cost termination of its then current cost contract 

with OCHAMPUS for fiscal intermediary services in Texas and to 

start performance under the new contract on January 1, 1978. The 
Council, on December 28, 1977, again recommended award to Mutual; 

the SSA approved the recommendation on that date. The contract, 

effective January 1, 1978, was executed by the contracting officer on 

January 9, 1978, and by Mutual on January 13, 1978. The option for 

the first follow-on year has been exercised. 

Section D of the RFP set forth the following four major technical 
evaluation criteria in descending order of importance: administra- 
tion, utilization/peer review, claims processing and, payment, and 
management capability. Price was considered less important than the 
technical evaluation. Paragraph D-1 provided that : 

‘These proposals shall be evaluated on the basis of the offeror’s demonstrated 
performance or its plan for accomplishment of each function, with greater weight 
being accorded actual performance criteria. 

Numerical scoring of proposals resulted in a 4-point advantage for 
Mutual in the technical area (with a 3-point advantage to Mutual in 
the most important category of administration) and, in recognition 
of GHS’s lower prices, a 6-point advantage for GHS in the price area, 
with a resulting combined score of 768 to 766 in favor of GHS. The 


proposal of another offeror, Blue Cross of California, was assigned a 
somewhat higher score, but the SSAC recommended against accept- 
ance of that proposal. The SSAC also viewed GHS and Mutual as 
virtually tied, but recommended that award be made to Mutual. The 
SSAC’s rationale is explained in its December 14, 1977 memorandum 
to the SSA as follows: 


The Source Selection Advisory Council has completed its evaluation * * * 
and has determined that all proposals are technically acceptable. * * * 

* * * Mutual of Omaha and Blue Shield of California tied for the top ranking 
in the category of Administration ; however, [the GHS] score was only three (3) 
points less than that of the top offerors. The category of Claims Processing and 
Payment was also demonstrative of the keen competition that prevailed between 
the top three offerors. Although that applicable portion of the proposal sub- 
mitted by Blue Cross Blue Shield of Texas was excellent, Mutual of Omaha and 
Blue Shield of California are currently OCHAMPUS’ two largest contractors © 
with excellent systems in actual operation which accounts for the slight differ- 
ence in scores. * * * 

In summation, the SSAC is of the opinion that the scoring process has re- 
sulted in a rank-order for the top three offerors that is too close to depend 
completely on for the final decision. * * * ‘ 

Therefore, the SSAC has considered several additional factors in ‘arriving 
at its final recommendation. First, Blue Shield of ‘California’s production capac- 
ity must be reviewed since they have just recently been awarded the high- 
volume Florida/Puerto Rico contract. Award of this contract to their existing 
business could seriously impair their ability to effectively perform, thereby 
jeopardizing not one, but four, contracts. Furthermore, award to Blue Shield of 
California would give them 50% of the existing OCHAMPUS business which 
could be a serious disadvantage in assuring effective control of the OCHAMPUS 
program. Therefore, it is recommended that award should not be made to Blue 
Shield of California. 
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Only two points marked the difference between the 2nd and 3rd offerors. 
BC/BS of Texas submitted an excellent proposal including a price that would 
result in a first-year price reduction of $207,030. when compared to Mutual of 
Omaha. The latter is, of course, the incumbent contractor for the State of Texas 
and is an effective performer. Although the SSAC feels that BC/BS of Texas 
could also do an effective job the disruptive aspects necessitated by the change- 
over. of contractors could be detrimental to both provider and beneficiary rela- 
tions which have just recently been redressed. In addition, it is estimated that 
a considerable portion of the $207,030 savings could be lost in transition costs 
charged by the losing contractor. Therefore, it is in the best interest of the Gov- 
ernment to accept the most responsive offer price and other factors considered, 
and the SSAC recommends that award be made to Mutual of Omaha. 


As previously indicated, the SSA did not accept this recommenda- 
tion, but directed further evaluation, after which the SSAC again 
recommended that Mutual be awarded the contract. The SSAC’s later 
memorandum stated, inter alia: 


2. After considerable discussion it was mutually agreed that this competitive- 
ness dictated additional discussiva with these two offerors to assure full under- 
standing of the proposals. A list of twelve questions were prepared for a formal 
interview. These questions were designed to (1) cover the major factors that 
affect the fiscal intermediary process; and (2) uncover any weaknesses which 
could not be ascertained by reading the proposals. 

3. Attached as exhibits I and II are the pre-award survey reports on Mutual of 
Omaha and Blue Cross/Blue Shield of Texas. Although no significant weaknesses 
were noted as a result of these surveys, the following positive factors are noted: 

A. Mutual of Omaha has an experience base which ably reflects their long- 
term tenure as an OCHAMPUS contractor. This base is further sulstan- 
tiated by excellent training programs which are structured to maintain high 
quality assurance standards. 

B. Blue Cross/Blue Shield of Texas has availability to a much broader 
statistical base relative to reasonable charges, physicians profiles, hospital 
reimbursement, and UR [Utilization Review] and PR, [Peer Review], as a 
result of their operation in Texas. 

C. Blue Cross/Blue Shield of Texas has clearly demonstrated that the 23 
sub-offices will have trained personnel to handle beneficiary relations. This 
also is a positive factor for provider relations except that the current phys- 
ician participation rate experienced by the Medicare program is 65% to 70% 
which is comparable to the low rate currently experienced by OCHAMPUS. 

D. Although Blue Cross/Blue Shield of Texas misinterpreted the question 
on control of the ADP system, their technical proposal discusses tighter 
controls than other offerors employing the same ADP system. 

E. The incumbent made a firm statement that they would accept a firm 
fixed-price contract immediately vice 1 March 1978. Assuming a start-work 
date of 1 January 1978, OCHAMPUS could save approximately $34,000 over 
the next two months (75,000 claims x ($5.70-$5.25) ). 


$5.70=Cost reimbursement negotiated claim rate 
$5.25=Range 1 firm fixed price. 


4. In summation the SSAC is of the opinion that, although the formal inter- 
views clarified certain facts, no substantial weaknesses were found to exist. 
Therefore the award recommendation to Mutual of Omaha Insurance Company 
is reaffirmed based on the following factors: 

A. The factors determined to fall outside the normal evaluation process 
which were discussed in the 14 December 1977 memorandum; or 

B. A determination that the evaluation process (inclusive of the pre 
award surveys) has resulted in tie bids. This would necessitate award to 
Mutual of Omaha Insurance Company since they are located in a labor 
surplus area and have claimed preference as a labor surplus area concern. 
Exhibit III is an excerpt from their business proposal which clearly substan- 
tiates their claim. 
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The evaluation process justifies the latter determination and it is the recom- 
mendation of the SSAC that award be made to Mutual of Omaha Insurance 
Company based on the proposal received, price and other factors considered 
inclusive of the labor surplus preference. 

The SSA, in accepting the recommendation of the SSAC, did not 
specify any particular reason for his action. His memorandum merely 
references the SSAC’s December 14 and 28 memoranda and states that 
Mutual “is hereby selected for award.” 

GHS enumerates several reasons why it believes the award to Mutual 
was improper: 

1. GHS received a higher combined technical and price pro- 
posals score but award was still made to Mutual because of the 
“incumbency” of Mutual and the associated convenience to the 
Government in not having to change contractors, which was not in 
accordance with the award evaluation criteria set forth in the 
RFP. 

2. Award was also made to Mutual because Mutual was believed 
to be a labor surplus area concern which was not, in fact, so. 

8. Award to Mutual did not result in the lowest ultimate cost 
to the Government as GHS’s proposal price was $201,810 less 
than Mutual’s for the contract year with additional savings for the 
option years. 

4, The contract services should have been procured by means of 
formal] advertising rather than negotiation. 

5. GHS was not afforded the opportunity to discuss a change 
in the contract start date to January 1, 1978, or revise its proposal 
in that regard after Mutual offered the earlier start date. 

Thus, GHS essentially protests 1) OCHAMPUS’ failure to make 
award on the basis of the numerical scoring results and the lower costs 
associated with the GHS proposal and 2) its decision to rely instead on 
Mutual’s incumbency and labor surplus area concern status. (The as- 
sertion that the procurement should have been formally advertised is 
untimely and will not be considered since it relates to an alleged solici- 
tation deficiency and therefore should have been made prior to the 
initial closing date for receipt of proposals, See 4 C.F.R. 20.2(b) (1).) 

Point scores are often used by agencies in the evaluation of pro- 
posals. When a solicitation sets forth a precise numerical evaluation 
formula and provides that award will be made on the basis of the high 
seore, the highest scored acceptable proposal should be selected for 
award. Telecommunicaitons Management Corporation, 57 Comp. Gen. 
251 (1978), 78-1 CPD 80. In most cases, however, a solicitation will 
indicate the relative weights of the evaluation criteria, but will not ex- 
plicitly provide for award on the basis of a numerical score. 


In such cases, award need not be made to the offeror whose proposal receives 
the highest number of evaluation points, since point scores need not determine 
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the outcome of a competitive source selection, but are merely guides for de- 
cisionmaking by source selection officials whose job it is to determine whether 
technical point advantages are worth the cost that might be associated with 
that higher-scored proposal. See Grey Advertising, Inc., 55 Comp. Gen. 1111 
(1976), 76-1 CPD 325 and cases cited therein. Telecommunications Management 
Corp., supra, 57 Comp. Gen. at 254. 

In this case, despite the 4-point scoring advantage Mutual had in the 
technical area and the overall 2-point scoring advantage in favor of 
GHS, and despite the OCHAMPUS assertions, in response to the pro- 
test, that Mutual was selected for award on the basis of its technical 
superiority, the record clearly reflects that both the SSAC and the 
SSA viewed the two competitors as essentially equal overall. Under 
such circumstances, and since the RFP did not mandate award in ac- 
cordance with the results of point scoring, there was no requirement 
that award be made to GHS merely because of the higher total point 
score assigned its proposal vis-a-vis the Mutual proposal. 

Where competing proposals are regarded as essentially equal tech- 
nically, cost or price, even when designated as a relatively unimpor- 
tant evaluation factor, usually becomes the award determinant. See, 
e.g., Computer Data Systems, Inc., B-187892, June 2, 1977, 77-1 CPD 
384, aff'd on reconsideration August 2, 1977, 77-2 CPD 67; Bunker 
Ramo Corporation, 56 Comp. Gen. 712 (1977), 77-1 CPD 427, aff'd 
on reconsideration B-187645, August 17, 1977, 77-2 CPD 124. Here, 
however, the situation is somewhat different. The Mutual and GHS 
proposals were not viewed as equal technically; rather, they were 
viewed as “a tie” on the basis of the overall scoring, that is, on the 
basis of both technical and price considerations. In other words, al- 
though there was a lower cost associated with the GHS proposal, there 
was more technical value associated with the Mutual proposal. It was 
only when the more technically advantageous but more costly Mutual 
proposal was compared with the less costly but less technically advan- 
tageous GHS proposal on an overall basis that OCHAMPUS deter- 
mined that the competing proposals were virtually equal. This 
evaluation approach is similar to others where there is a numerical cost/ 
technical trade-off. See Corbetta Construction Co., 55 Comp. Gen. 201 
(1975), 75-2 CPD 144 and 7GJ Construction Corporation, et al., 54 
Comp. Gen. 775 (1975), 75-1 CPD 167, where cost/quality ratios were 
computed, and Bell Aerospace Company, 55 Comp. Gen. 244 (1975), 
75-2 CPD 168, where the technical point scores were “normalized” to 
reflect the dollar value of technical point spreads between competing 
proposals, The situation is unusual, however, because the SSA found 
himself unable to make a reasoned judgment that the cost premium 
involved in making award to Mutual would or would not be justified 
in light of the technical superiority of Mutual’s proposal. See Grey 
Advertising, Inc., 55 Comp. Gen. 1111, 1118-20 (1976), 76-1 CPD 
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325. Under these circumstances, and given the low relative weight 
assigned to price as an evaluation factor, we do not believe the SSA 
was required to select GHS on the basis of that offeror’s lower price. 

Since application of the RFP evaluation criteria produced a “tie” 
in the sense that the SSA found himself without a clear choice on the 
basis of the technical cost considerations reflected in the point scoring, 
the SSA logically had to find an appropriate discriminator on which 
to make a rational selection. Consequently, he was presented with and 
took into account two factors—the disruptive effects and cost conse- 
quences of not awarding to the incumbent contractor, and the status 
of one offeror as a labor surplus area concern—which were not 
explicitly encompassed by the evaluation criteria delineated in the 
RFP. 

We often have expressed the view that solicitations should contain 
a listing of all significant evaluation factors along with an indication 
of their relative importance, and that an award based on an agency’s 
failure to adhere to those factors is improper. See Francis & Jackson, 
Associates, 57 Comp. Gen. 244 (1978), 78-1 CPD 79, and cases cited 
therein; 50 Comp. Gen. 59 (1970); BDM Services Co., B-180245, 
May 9, 1974, 74-1 CPD 237. When, however, competing proposals are 
measured against the evaluation factors established for the procure- 
ment and the selection official, in the good faith exercise of the discre- 
tion vested in him, is unable to discern an appropriate choice on the 
basis of that evaluation, we think that official properly may take into 
account other factors which are rationally related to a selection deci- 
sion for the particular procurement involved. Thus, what must be 
determined here is whether the award to Mutual is rationally 
supportable on the basis of the two additional factors considered by 
OCHAMPUS. 

Incumbency frequently, but not always, confers certain competitive 
advantages upon an incumbent contractor. Obviously, if those advan- 
tages routinely are taken into account in proposal evaluation and source 
selection, incumbent contractors usually will have an edge over their 
competitors, with the consequence that the fresh approaches and new 
ideas proposed by non-incumbents may be lost to the Government and 
something less than maximum competition will be realized. See, for 
example, Burns and Roe Tennessee, Inc., B-189462, July 21, 1978, 78-2 
CPD 57, where the source selection official chose to stay with the long- 
term incumbent contractor rather than take a chance on the unsup- 
ported promises for a more efficient and less costly operation offered 
by a non-incumbent. Because of the possible detrimental effect on com- 
petition an undue concern with incumbency can have, contracting 
agencies do, at times, attempt to avoid evaluation results which reflect 
such concern. See, e.g., Rockwell International Corporation, 56 Comp. 
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Gen. 905 (1977), 77-2 CPD 119, and Consultants and Designers, Incor- 
porated, B-186391, April 29, 1977, 77-1 CPD 294, where the cost of 
phasing in a new contractor was either not considered or considered 
apart from the basic cost evaluation, and Grey Advertising, Inc., supra, 
where the selection official determined that an offeror’s higher point 
score reflected the “natural advantage” of incumbency rather than any 
meaningful technical superiority and that a lower scored proposal 
should be selected for award. 

However, because incumbents often can offer real advantages to the 
Government, those advantages are often taken into account in proposal 
evaluation, and we have uniformly held that such action is proper 
since the Government is not required to equalize the “natural” advan- 
tages arising out of incumbency. Burroughs Corporation, 57 Comp. 
Gen. 109 (1977), 77-2 CPD 421; Houston Films, Inc., B-184402, 
December 22, 1975, 75-2 CPD 404; H. J. Hansen Co., B-181543, 
March 28, 1975, 75-1 CPD 187. 

Under the circumstances here, we find nothing improper with 
OCHAMPUS considering both the “disruptive” effects of changing 
contractors on provider and beneficiary relations, a matter of some 
concern to OCHAMPUS in view of an earlier problem in that area, 
and the cost involved in transferring the claims processing function 
from one contractor to another. These seem to be reasonable matters 
for a selection official to consider, particularly when application of the 
designated evaluation factors do not enable that official to make a 
selection. 

With respect to the consideration of labor surplus area concern 
status, we note that the RFP clause relied on by OCHAMPUS, which 
is set forth at Defense Acquisition Regulation (DAR) 7-2003.13, re- 
fers to bids, bidders, and tie bids and thus appears to have been written 
for use in formally advertised procurements, where the term “tie bids” 
would refer to a precise dollar and cents tie in bids either as submitted 
or as evaluated. Although DAR 3-501(b) Section B (ix) provides for 
use of the clause in negotiated procurements, we believe that use is 
limited primarily to situations where award is to be made on the basis 
of price. Other use of the clause, such as to break technical evaluation 
“ties,” could result in a violation of the Maybank Amendment, which 
precludes the use of appropriated funds by the Department of Defense 
for the payment of a price differential to alleviate labor surplus situa- 
tions. See Maybank Amendment, 57 Comp. Gen. 34 (1977), 77-2 CPD 
333. 

Here, of course, award was not to be made on the basis of price, but 
neither was there a finding of technical equality. Rather, the “tie” pro- 
posals reflected cost as well as technical factors, so that it is clear that 

the higher cost of the Mutual proposal is associated with the higher 
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technical quality of the proposal. Thus, it cannot reasonably be said 
that an award to Mutual based on labor surplus considerations would 
involve payment of a price differential in violation of the Maybank 
Amendment. 

The problem here is not that labor surplus status was taken into 
account, but that, as alleged by the protester, Mutual was regarded as 
« labor surplus area concern when in fact it was not. 

The record shows that Mutual in its proposal claimed to be a labor 
surplus area concern on the basis of its incurring costs of more than 
50% of the contract price in an area of substantial unemployment, 
which it identified as the Omaha Labor Area. The record does not indi- 
cate that OCHAMPUS sougth to verify Mutual’s claim. 

At the time of this procurement, “labor surplus areas” were listed in 
a Department of Labor (DOL) publication entitled “Area Trends in 
Employment and Unemployment.” The January, February 1977 issue 
of this publication listed the Omaha Labor Area as an area of substan- 
tial unemployment. During 1977, the publication was updated periodi- 
cally by a DOL press release and notices to State employment security 
offices and Federal agencies. A notice dated March 1977 advised that 
the Omaha Labor Area was no longer designated as an area of sub- 
stantial unemployment. However, the March, April 1977 edition of 
“Area Trends in Employment and Unemployment” which did not in- 
clude the Omaha Labor Area as an area of substantial unemployment, 
was not published and distributed by DOL until late January 1978, 
after award to Mutual had been made. 

The provisions of DAR 1-801.2 in effect during the procurement de- 
fined a “labor surplus area” as a geographic area which at time of 
award is classified by DOL as an area of persistent or substntial un- 
employment and listed as such by DOL in its publication “Area Trends 
in Employment and Unemployment.” OCHAMPUS takes the posi- 
tion that inasmuch as that publication did not actually change the 
classification of the Omaha Labor Area from one of substantial unem- 
ployment until the publication and distribution of the March, April 
1977 issue in late January 1978, Mutual was, in fact, a labor surplus 
area concern when award was made to it. In support of its position, 
OCHAMPUS relies on our decision 45 Comp. Gen. 471 (1966), where 
the contracting officer received the latest issue of “Area Trends,” which 
changed an offeror’s eligibility for labor surplus area concern status, 
one day after award. We found that although the awardee was not a 
labor surplus area concern at the time of award as a consequence of the 
new “Area Trends” listing, the award itself was proper because it was 
made in accordance with the information contained in the latest issue 
of the applicable DOL publication which had been or should have been 
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received by the procuring activity prior to the time the relevant deter- 
mination had to be made. 

We do not agree with OCHAMPUS. Although the DAR provision 
referred to the “Area Trends” publication, DOL’s own regulations pro- 
vided only that “the Secretary of Labor will publish at regular inter- 
vals a list of * * * areas of persistent or substantial unemployment.” 
29 C.F.R. 8.6 (1977). Further, we are advised by DOL that changes to 
the “Area Trends” listings were made through monthly notices, includ- 
ing the March 1977 notice entitled “CLASSIFICATION CHANGES 
AFFECTING * * * AREAS OF SUBSTANTIAL OR PERSIST- 
ENT UNEMPLOYMENT * * *” which DOL informally advises was 
sent to all Federal agencies, Thus, this case differs substantially from 
45 Comp. Gen., supra, where there had been no updates to “Area 
Trends” and where the contracting officer reasonably relied on the most 
recent issue of that publication that he had any reason to know about. 
Here, we believe the “Area Trends” publication must be viewed as hav- 
ing been periodically updated by the March 1977 and succeeding no- 
tices issued by DOL, that OCHAMPUS should have known of this 
updated information or should have sought it out to verify Mutual’s 
claim instead of automatically relying on it, and that the Omaha area 
was not, at the time of award 'to Mutual, an area of substantial unem- 
ployment. Consequently, we find that Mutual properly could not be 
viewed as a labor surplus area concern on the award date. 

With respect to the final issue, the record shows that during the sub- 
sequent evaluation directed by the SSA, Mutual verbally offered to 
accept a no-cost termination of its existing contract and to begin im- 
mediate performance under the new contract to be awarded. This was 
followed by a confirming telephone conversation and telegram, in 
which Mutual stated it “is in a position to implement immediately 
under the [new] contract.” The second SSAC memorandum to the 
SSA referred to Mutual’s offer and pointed out that an award to Mu- 
tual by January 1, 1978, instead of March 1, 1978, would result in ap- 
proximate savings of $34,000, the difference between what Mutual 
would be paid under its existing contract and under the new contract. 
Award was made effective January 1. GHS objects that it was not 
given the opportunity to offer an earlier start date. 

It is not clear from the record before us just what GHS was given 
the opportunity to offer. The second SSAC memorandum, quoted 
above in pertinent part, states that a list of 12 questions was prepared 
for further discussions with GHS and Mutual. We have not been 
furnished a copy of that list; however, the confirming telegram from 
Mutual referred to “the OCHAMPUS verbal questionnaire” and the 
OCHAMPUS request for “anything we wished to add favoring our 
receiving this award.” If GHS were also given the same response 
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opportunity, it would have been given the same opportunity as was 
given Mutual to make its offer more attractive. We do not understand, 
however, how GHS could have made its offer appear more favorable 
by offering an earlier starting date, since it appears that the earlier 
date was beneficial to OCHAMPUS only in light of a no-cost termi- 
nation of the existing Mutual contract and since it further appears 
that Mutual offered to accept a no-cost termination only in connection 
with award of the new contract to it and not to a competitor. 

Nonetheless, we find OCHAMPUS’ actions in this regard to be 
procedurally deficient. First of all, although OCHAMPUS char- 
acterizes its additional discussions with GHS and Mutual as preaward 
surveys, it is clear that the discussions were for the purpose of further 
exploring offeror understanding of requirements and ferreting out 
possible weaknesses, all with a view toward providing a meaningful 
discriminator for selection of a contractor. As such, the discussions 
should have been treated as a new round of competitive negotiations, 
as envisioned by DAR 3-805, and should have been concluded by a 
request for new best and final offers. See, e.g., The Human Resources 
Company, B-187153, November 30, 1976, 76-2 CPD 459. 

Second, even if the discussions initially properly could have been 
viewed as merely preaward survey contacts, Mutual’s offer to make its 
proposal more desirable by beginning contract performance 2 months 
earlier than the start date indicated in the RFP, and OCHAMPUS’ 
willingness to consider that offer, constituted additional competitive 
range discussions, thereby requiring additional discussions with GHS. 
New Hampshire-Vermont Health Service, 57 Comp. Gen. 347 (1978), 
78-1 CPD 202; University of New Orleans, 56 Comp. Gen. 958 (1977), 
77-2 CPD 201; Bristol Electronics, Inc., et al., 54 Comp. Gen. 16 
(1974), 74-2 CPD 23. Consequently, OCHAMPUS should have re- 
opened negotiations, issued an RFP amendment indicating its willing- 
ness to accept the earlier start date, and requested new best and final 
offers. Union Carbide Corporation, 55 Comp. Gen. 802, 807 (1976), 
76-1 CPD 134. While GHS may not have been able to offer an earlier 
starting date, since Mutual had been given an opportunity to make its 
offer more attractive, GHS was also entitled to an opportunity to 
improve its proposal in any way it deemed appropriate. PRC Infor- 
mation Sciences Company, 56 Comp. Gen. 768 (1977), 77-2 CPD 11. 

The question remains as to what, if any, remedial action is appro- 
priate in light of the deficiencies noted in this case. When an offeror is 
improperly denied the opportunity to submit a revised proposal, we 
often recommend that negotiations be reopened so that the impropriety 
can be corrected. See, e.g., Bristol Electronics, Inc., et al., supra; Union 
Carbide Corporation, supra. Similarly, when a source selection de- 
cision, or evaluation upon which the decision is based, is subject to 
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question, we will recommend that the selection official reconsider his 
decision. See New Hampshire-Vermont Health Service, supra; Bell 
Aerospace Company, 55 Comp. Gen. 244 (1975), 75-2 CPD 168; see 
also Lockheed Propulsion Company, et al., 53 Comp. Gen. 977 (1974), 
74-1 CPD 339. However, when it appears likely that little or no prej- 
udice resulted from such deficiencies in the procurement process, we 
see no reason to disturb an award or recommend other corrective action 
with respect to the procurement under review. See Fiber Materials, 
Inc., 57 Comp. Gen. 527 (1978), 78-1 CPD 422; 52 Comp. Gen. 161 
(1972) ; Data 100 Corporation—Reconsideration, B-185884, October 
21, 1976, 76-2 CPD 354. 

Here, we doubt that GHS was materially prejudiced by the agency’s 
consideration and acceptance of Mutual’s offer to advance the contract 
start date. Although the Mutual offer and its benefits were discussed 
in the SSAC’s second memorandum, the SSAC’s final recommenda- 
tion referenced only two factors: Mutual’s incumbency and Mutual’s 
status as a labor surplus area concern. Thus, we find it unlikely that 
the advantage to OCHAMPUS of the earlier starting date played a 
significant role in the SSA’s decision. Consequently, we do not believe 
we would be warranted in recommending the reopening of negotiations 
on the basis of this particular deficiency. 

The situation is less clear, however, with respect to the effect of 
Mutual’s perceived labor surplus area concern status on the selection 
decision. On the one hand, OCHAMPUS’ erroneous view of Mutual as 
a labor surplus area concern could be regarded as immaterial since 
under the circumstances we believe the selection decision properly 
could have been based on the incumbency considerations alone. On the 
other hand, the SSAC’s first memorandum recited the advantages of 
retaining the incumbent contractor, but the SSA declined to make a 
decision on the basis of that memorandum and instead ordering further 
evaluation. It was on the basis of the second memorandum, which 
recommended award to Mutual in part on the basis of labor surplus 
considerations, that resulted in the selection decision. 

It is possible, of course, that if labor surplus status had not been 
mentioned and the SSA merely had been informed that the subsequent 
evaluation produced no additional meaningful award discriminators, 
he at that time might have accepted the SSAC recommendation to 
award to Mutual solely on the basis of the firm’s incumbency. Such a 
conclusion on our part, however, would only be conjectural; on the 
basis of the record, we can only conclude that the selection decision 
may have been influenced by the SSAC’s belief that Mutual was a labor 
surplus area concern. Accordingly, we are recommending that the SSA 
reconsider his selection decision without regard to any labor surplus 
considerations. We are further recommending that, should the SSA 
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conclude GHS should have been selected for award, the Mutual con- 
tract be terminated for the convenience of the Government as soon as 
it is feasible to do so and that award be made to GHS for the remainder 
of the first year option period. In either case, in light of the deficiencies 
in the procurement, we are also recommending that the second-year 
option not be exercised. 

This decision contains a recommendation for corrective action to 
be taken. Therefore, we are furnishing copies to the Senate Commit- 
tees on Governmental Affairs and Appropriations and the House Com- 
mittees on Government Operations and Appropriations in accordance 
with section 236 of the Legislative Reorganization Act of 1970, 31 
U.S.C. 1176 (1976), which requires the submission of written state- 
ments by the agency to the Committees concerning the action taken 
with respect to our recommendations. 

The protest is sustained. 


[[B-192796, B-192827, B-193062] 


Agents—Of Private Parties—Authority—Contracts—Signatures— 
Time for Submitting Evidence 


Where authority of signer of bid is questioned by contracting agency, burden rests 
on bidder to submit necessary documentation to demonstrate such authority. Pref- 
erably, such evidence would be included on Standard Form 129 which would be 
on file prior to bid opening. However, furnishing evidence after bid opening is 
not legally prohibited. In absence of timely submission of probative evidence, 
protester has failed to satisfy its burden to substantiate authority of signer 
of bid. 


Agents—Of Private Parties—Authority—Contracts—Evidence to 
Establish—Administrative Determination 


Question of signer’s authority is essentially factual determination to be made 
upon consideration of all relevant evidence. 


Contracting Officers—Determinations—Erroneous—Estoppel 


Prior actions of contracting officials cannot estop Government’s rejection of 
nonresponsive bid. 


Contracts—Protests—Timeliness—Basis of Protest—Date Made 
Known to Protester—Doubtful 


Where record does not contain probative evidence concerning awareness of pro- 
test basis, any doubt as to date on which knowledge was or should have been 
obtained should be resolved in favor of protester. Therefore, matter of award is 
considered on merits. 


Contracts—Protests—Moot, Academic, etc. Questions 
Protest against Army making award when aware of protest, which Army denies, 


is rendered moot since record indicates protest was filed with General Accounting 
Office after award. 
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Bids—Responsiveness—Test to Determine—Unqualified Offer to 
Meet All Solicitation Terms 

Bid accompanied by letter which sets forth unqualified bid price and alternate 
approach bid price is responsive since Army’s acceptance of bid as submitted 
would have effectively bound bidder to perform in accordance with terms and con- 


ditions of the invitation for bids. Alternate approach is merely an offer to be 
accepted or rejected by Army. 


Bids—Prices—Reasonableness—Administrative Determination 


Contracting officer’s determination that successful offeror’s price was reasonable 
will not be disturbed unless it is unreasonable or there is showing of bad faith 
or fraud. 


In the matter of Forest Scientific, Inc., February 9, 1979: 


Forest Scientific, Inc. (Forest) has protested the rejection of its bid 
pursuant to invitation for bids (IFB) No. DAAA22-78-B-0519, issued 
by the Department of the Army, Watervliet Arsenal (Army), on 
April 25, 1978, for housing, elevating mechanisms. The Army, citing 
the Armed Services Procurement Regulation (ASPR) (now the De- 
fense Acquisition Regulation) § 2-404.2(2) (1976 ed.), rejected 
Forest’s bid for lack of a valid signature by an authorized official of 
the firm. 

In addition to IFB-0519, Forest has filed two other protests with 
our Office which question the rejection of Forest’s bid by the Army 
for lack of a valid signature. The first, B—192796, concerns IFB No. 
DAAA22-78-B-0540 and the second, B-193062, concerns IFB No. 
DAAA22-78-B-0521, In the former, we note that there are initials 
beneath the “signature—Anthony Saginario” on Forest’s bid while, in 
the latter, there are no initials. It is our view that the facts in all three 
instances are sufficiently analogous and that the issues raised with re- 
spect to the rejection of Forest’s bids are the same. Accordingly, we 
will specifically consider B—192827 (IF B-0519) which will also be dis- 
positive of the remaining protests. 

ASPR § 2-404.2(a) provides: 


Any bid which fails to conform to the essential requirements of the invitation 
for bids shall be rejected. 


The IFB incorporated by reference standard form 338A, March 1969, 
which provides, in paragraph 2(b), that: 


Each offeror shall furnish the information required by the solicitation. The 
offeror shall sign the solicitaion and print or type his name on the ‘Schedule 
and each Continuation Sheet thereof on which he makes an entry. Erasures or 
other changes must be initialed by the person signing the offer. Offers signed by 
an agent are to be accompanied by evidence of his authority unless such evidence 
has been previously furnished to the issuing office. 


Forest’s major contention is that a company can delegate to its 
employees the authority to act on its behalf and that such action 
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would be binding on the company. Moreover, Forest believes that the 
personal signature of an owner or executive who is specifically au- 
thorized to bind his company is not necessary as long as the employee 
designated to act on behalf of the company is delegated the authority 
to sign the owner’s or executive’s name. Further, it appears that 
Forest is taking the position that such employee does not have to be 
listed on Standard Form 129, “Bidder’s Mailing List Application.” 
Notwithstanding, Forest argues that Anthony Saginario’s name was 
signed by an authorized employee, Francine Garofalo, who is listed 
on form 129. We note that this argument was first made approxi- 
mately 2 months after Forest’s protest was filed with our Office and 
after award had been made. In addition, Forest is of the opinion that 
form 129, executed on September 23, 1976, is now obsolete since, if it 
was in force at this time, it would include the names of two additional 
authorized employees. Also, Forest, in its comments to the Army’s 
report, questions for the first time the award of a contract, notwith- 
standing Forest’s protest concerning rejection of its bid, to Ruoff and 
Sons, Inc. (Ruoff) whose bid was allegedly nonresponsive to the IFB 
and was 40 percent higher than the price quoted by Forest. 

Form 129, dated September 23, 1976, provides that two persons, 
Anthony Saginario (President) and Francine Garofalo (Secretary), 
are authorized to sign bids in the name of Forest. The Army advises 
that initially Forest’s bid “appeared proper which resulted in normal 
processing of the bid (i.e., a check on a possible mistake in bid and 
preaward survey).” A review of the bids received resulted in a letter 
dated May 31, 1978, which listed the amount of each bid and re- 
quested that Forest examine its bid since it appeared that the bid 
may be in error. In a June 16, 1978 letter, Forest confirmed its initial 
bid and this letter was personally signed by Anthony Saginario. Sub- 
sequently, the Army became cognizant of another procurement where 
initials were placed next to the signature of Anthony Saginario in- 
dicating that such signature was in effect a proxy signature. [See 
Forest Scientific, Inc., B-192742, September 18, 1978, 78-2 CPD 201, 
involving Forest’s protest essentially questioning the Army’s rejection 
of its bid as nonresponsive on the basis of Forest’s utilization of a 
proxy signature. Forest’s position was that “it may authorize whom- 
ever the firm wishes to represent the Company.” Our Office found 
that Forest’s protest was untimely filed.] Then, the Army examined 
Forest’s instant bid to determine whether or not a proxy signature was 
utilized by Forest. The Army concluded that such was the case and 
rejected Forest’s bid. 

The record indicates that in a July 25, 1978, letter Anthony 
Saginario stated: “* * * I have not signed an IFB or RFP in at 
least eight years * * *.” In addition, the Army advises that it sug- 
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gested, even prior to the instant cases, that Forest execute a new form 
129 giving the names of all persons presently authorized to sign bids 
for Forest. To date, the Army advises that Forest has not filed an 
updated form 129. 

We agree with Forest that a company can delegate to its employees 
the authority to act on its behalf and thus bind the company. How- 
ever, we believe that the contracting activity must be made aware of 
the signer’s authority either by form 129 filed prior to bid opening or 
sufficient evidence submitted when the signer’s authority is questioned. 
To do otherwise would unnecessarily hinder the procurement process 
and potentially damage the integrity of the bidding system, since 
this would keep open the question of the bid’s validity. 

The burden rests on each bidder to submit the necessary documenta- 
tion to demonstrate the authority of the signer. In this instance, Forest 
alleged, approximately 2 months after its initial protest and after 
award, that the signer was authorized since she was listed on form 129. 
However, this is merely an allegation, with no documentation to sup- 
port it. Thus, Forest has failed to satisfy its burden to substantiate 
the authority of the signer. See New Jersey Manufacturing Company, 
Incorporated, B-179589, January 23, 1974, 74-1 CPD 25. Had the 
necessary information been submitted at the time when the signer’s 
authority was first questioned, and deemed sufficient, Forest’s bid 
would have been valid. See B—146348, December 8, 1961. 

With respect to Forest’s contention that form 129 is obsolete, we 
disagree. Until the time that form 129 is amended or revoked by the 
potential bidder it is valid. Consequently, it is up to the potential 
bidders to keep form 129 current and advise the procuring agency of 
any changes. 

We have indicated that the absence of evidence existing before bid 
opening may make it difficult for the bidder to establish to the contract- 
ing officer’s satisfaction that the individual signer of the bid was au- 
thorized to do so at the time of bid opening. Square Deal Trucking 
Company, Incorporated, 49 Comp. Gen. 527 (1970). Therefore, we 
encourage the submission of such evidence prior to or at bid opening 
to avoid potential challenges and problems of substantiating the au- 
thority of the signer. See Vew Jersey Manufacturing Company, Incor- 
porated, supra. However, the evidence required to establish the author- 
ity of the signer of a bid to bind a corporation may be presented after 
bid opening. Corbin Sales Corporation, B-182978, June 9, 1975, 75-1 
CPD 347. In this regard, it is our view that a bid signed by an agent 
should be rejected, as here, where proof of agency is not timely sub- 
mitted. See New Jersey Manufacturing Company, Incorporated, 
supra. The evidence required to establish the authority of a signer of a 
bid to bind a corporation is for the determination of the contracting 
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officer. See General Ship and Engines Works, Inc., 55 Comp. Gen. 422, 
426 (1975), 75-2 CPD 269; Atlantic Maintenance Company, 54 Comp. 
Gen. 686, 692 (1975), 75-1 CPD 108. 

The record before our Office reflects that the contracting agency 
acted reasonably in concluding that Forest’s bid was nonresponsive 
since Forest did not prove the signer’s authority and, therefore, the 
signature did not bind Forest to the terms and conditions of the bid. 

The fact that for the past 8 years a proxy signature was used by 
Forest does not change our opinion. The record indicates that the 
Army first became aware of Forest’s utilization of proxy signatures in 
May 1978. Therefore, the past acceptance by the Army of Forest’s 
bids was without knowledge of such practice. In any event, prior 
erroneous actions by contracting officials cannot estop the Army from 
rejecting Forest’s instant bid as nonresponsive since it was required 
to do so by law. See A. D. Roe Company, Inc., 54 Comp. Gen, 271 
(1974), 74-2 CPD 194; Prestex Inc. v. United States, 320 F. 2d 367 
(1963). Accordingly, Forest’s protest regarding the rejection of its 
bid is denied. 

Concerning Forest’s last contention, the questioning of the award 
of a contract, our Bid Protest Procedures (Procedures) require that 
protests “be filed not later than 10 [working] days after the basis for 
protest is known or should have been known, whichever is earlier.” 
4 C.F.R. § 20.2(b)(2) (1978). The matter of the August 17, 1978, 
award of contract should have been known by Forest prior to the 
October 20, 1978, date it first raised this issue with our Office. However, 
we note that the record does not contain any probative evidence to 
indicate such awareness. In addition, we have been informally advised 
that the Army did not publish notice of the award in the Commerce 
Business Daily and the protester believes that its first awareness of 
award occurred when it received the Army’s report. In cases as this, 
we have held that any doubt as to the date on which knowledge was 
or should have been obtained as to a protest basis should be resolved 
in favor of the protester. See Ampex Corporation, B-190529, March 
16, 1978, 78-1 CPD 212. Therefore, we will consider the matter on the 
merits. 

Forest initially questions the ethics of the Army in making an award 
when it was aware that Forest was protesting the rejection of its bid. 
In response, the Army submitted a supplemental statement of the con- 
tracting officer which provided, in pertinent part : 

This Contracting Officer did not make an award to Ruoff and Sons at a time 
when he was aware that Forest Scientific was protesting rejection of its bid. 
Award was made on 17 August 1978 and Forest Scientific protested to GAO by a 


letter dated 25 August 1978. This Arsenal was initially advised of their protest 
orally by our higher headquarters on or about 30 August 1978. 
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Our Bid Protest Procedures, 4 C.F.R. § 20.4 (1978), provide: 


When a protest has been filed before award the agency will not make an award 

prior to resolution of the protest except as provided in the applicable procurement 
regulations. In the event the agency determines that award is to be made during 
the pendency of a protest, the agency will notify the Comptroller General. 
The record indicates that award was made on August 17, 1978, and 
Forest’s protest letter, dated August 25, 1978, was received by our Office 
on August 80, 1978, after award. Accordingly, Forest’s protest is not a 
before-award protest as specified in 4 C.F.R. § 20.4, supra, but an after- 
award protest, rendering this issue moot. 

Forest makes the allegation that Ruoff submitted a bid that was 
nonresponsive to the IF B since the “bid was modified to the extent that 
the price offered was contingent upon the Government supplying 
inspection equipment which was clearly defined in the IFB as the 
contractor’s responsibility.” The Army disagrees with Forest and 
states: 

Ruoff and Sons, Inc. was awarded this contract on the basis of a responsive 
bid wherein all provisions of the IFB were met. In addition to its responsive bid, 
Ruoff and Sons sent a letter which submitted for our consideration a price 
reduction of $1.00 per item if it were allowed to use Government gauges listed 
on page 27 of the solicitation which were presently in their possession for use on 
another Government contract. A modification dated 25 October 1978 has been 
entered into by mutual agreement of both parties to allow this $1.00 reduction 
per item for use of the gauges; however, the bid accepted was responsive to the 
basic solicitation. 

Ruoff’s bid was accompanied by a letter, both dated May 16, 1978, 
which provided, in pertinent part: 

We submit for your consideration a price of $147.00 EA for item 0001AB and 
$145.00 EA for item 0001AC based on using Government gauges listed on page 
27 which are presently in our possession for use on Contract DAAA22-77-C-0253. 

All other conditions remain the same. 

It is clear that Ruoff’s letter did not qualify Ruoff’s bid. Therefore, 
the Army’s acceptance of Ruoff’s bid as submitted effectively bound 
Ruoff to perform in accordance with the advertised terms of the solic- 
itation, which provide that it is the contractor’s responsibility to pro- 
vide inspection equipment. In addition, it is our view that Ruoff’s 
letter makes it clear that Ruoff’s offer to reduce its price if it was 
permitted to use Government gauges, already in its possession, was 
merely an offer of an alternative approach that the Army could 
accept or reject. See Nordam Division of R. H. Siegfried, Inc., 
B-187031, January 4, 1977, 77-1 CPD 3. As stated above, the initial 
contract, awarded August 17, 1978, was modified on October 25, 1978, 
to incorporate this alternate approach. Accordingly, this aspect of 
Forest’s protest is denied. 

Finally, Forest questions the reasonableness of the award price ($147 
per item), which is 40 percent higher than that quoted by Forest 
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($87.50 per item). In support of its position, that Ruoff’s price was 
reasonable, the contracting officer states: 
The Government estimate for this procurement was $76,145.00 for all 485 


items or $157.00 each. 
This estimate was based on the following procurement history of this item: 


QUANTITY _AWARDEE _COST/UNIT DATE 


266 Ruoff & Sons $165 February 1978 
144 Ruoff & Sons $128 June 1977 

192 Ruoff & Sons-_. 22-2202. $139 December 1976 
343 MKB $187 August 1975 


Based on the Government estimate and the history involved, it was deemed 
the price was fair and reasonable. 

Whether or not a bid price is reasonable is a matter of administrative 
discretion which our Office will not question unless it is unreasonable 
or there is a showing of bad faith or fraud. See Reza Seyyedin Art 
and Film Production, B-191470, August 21, 1978, 78-2 CPD 138; and 
Support Contractors, Inc., B-181607, March 18, 1975, 75-1 CPD 160. 
We have recognized that the agency may base its determination of 
price reasonableness on a Government estimate, past procurement 
history, current market conditions, or other relevant factors, including 
any which may have been disclosed by the bidding. See Westinghouse 
Electric Corporation, 54 Comp. Gen. 699 (1975), 75-1 CPD 112. 

In this circumstance, there has been neither a showing of bad faith 
or fraud, nor, in view of the prior procurement history and Govern- 
ment estimate, can we say that such determination was unreasonable. 
Accordingly, our Office will not object to the contracting officer’s find- 
ing that Ruoff’s price was reasonable. 

For the foregoing reasons, Forest’s protest is denied. 


[B-183576] 


General Accounting Office—Procedure—Litigation 


It is the policy of the General Accounting Office to decline ruling on matters in 
litigation. Hence, no action will be taken on questions of whether Variable Reen- 
listment Bonus payments may be made to members of the Armed Forces who 
(1) cancelled enlistment extension agreements on the basis of erroneous advice 
that they were not eligible for the previously authorized Variable Reenlistment 
Bonus, 37 US.C. 308 (1970), and (2) executed new enlistment extension agree- 
ments in order to become eligible for the new Selective Reenlistment Bonus, 37 
U.S.C. 308 (1976), since those questions are the subject of pending litigation in 
the Federal courts. 


Gratuities—Selective Reenlistment Bonus—Computation—Multi- 
plier—Effective Date 


Selective Reenlistment Bonus payments for extensions of enlistments, authorized 
by 37 U.S.C. 308 (1976), must be based on the award level multiplier in effect on 
the date the extension agreement is executed rather than on the date the extension 
agreement becomes operative, in accordance with the Supreme Court’s decision 
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in United States v. Larionoff, 481 U.S. 864 (1977), concerning the similar Varia- 
ble Reenlistment Bonus. 50 Comp. Gen. 515, B-175846, Oct. 4, 1972, and similar 
cases are overruled. 


Gratuities—Enlistment Bonus—Basis for Payment 


If an individual enlists in a Reserve component under the Delayed Entry Pro- 
gram with a concurrent commitment to serve in a Regular component for a period 
of at least 4 years in a skill designated as critical, the award level of the enlist- 
ment bonus authorized by 37 U.S.C. 308a (1976) must be fixed on the date of en- 
listment in the Delayed Entry Program, rather than on the date of entry on active 
duty. Payment of the bonus must, however, be contingent on the member’s quali- 
fying and serving in his designated military specialty. United States v. Larionoff, 
431 U.S. 864 (1977) ; 52 Comp. Gen. 105 (1972). 

In the matter of Department of Defense Military Pay and Allow- 


ance Committee Action No. 542, February 14, 1979: 


This action is in response to a letter dated May 11, 1978, from the 
Assistant Secretary of Defense (Comptroller) requesting an advance 
decision concerning the payment of enlistment and reenlistment 
bonuses to members of the Armed Forces in the circumstances de- 
scribed in Department of Defense Military Pay and Allowance Com- 
mittee Action No. 542, enclosed with the submission. 


Background 


In the Committee Action it is noted that former 37 U.S.C. 308(a) 
and (b) provided for a Regular Reenlistment Bonus (RRB) for a 
first reenlistment or extension of enlistment, determined by multiply- 
ing an enlistee’s monthly pay at the time of the expiration of this 
initial enlistment by the number of years agreed to in the reenlistment 
or extension agreement. That bonus program was augmented in 1965 
through the enactment of section 3 of Public Law 89-132, 79 Stat. 545, 
547, by the Variable Reenlistment Bonus (VRB) program (37 U.S.C. 
308(g), now repealed). The purpose of the VRB program was to en- 
courage members with skills that were in short supply (“critical 
skills”) to reenlist or extend. The VRB was to be a multiple of the 
RRB. The multiple was to be determined under prescribed regulations 
by the critical need for the skill and was to be revised from time to 
time. The statutory authority for the VRB program was repealed 
effective June 1, 1974, by the Armed Forces Enlisted Personnel Bonus 
Revision Act of 1974, Public Law 93-277, 88 Stat. 119. The VRB and 
RRB were thereby replaced with the current Selective Reenlistment 
Bonus (SRB) program, now codified in 37 U.S.C. 308 (1976). 

It is further noted in the Committee Action that regulations govern- 
ing individual eligibility for the VRB were set forth in Department 
of Defense Instruction 1304.15, dated September 3, 1970. Those regu- 
lations, as applied, required calculation of the VRB using the multiple 
in effect when the reenlistment or extension became operative. Thus, 
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it is said, an enlistee who signed a 2-year extension for advanced train- 
ing in a critical skill some time prior to the expiration of his current 
enlistment would sometimes find that when his extension became oper- 
ative, his skill was no longer critical and his multiple was zero, or the 
multiple in effect when he executed his extension agreement, ¢.g., four, 
was reduced when his extension became operative, e.g., two. Also, an 
enlistee who began to serve a 2-year extension in a critical skill after 
June 1, 1974, which extension was agreed to prior to that date, found 
himself disentitled by the repeal of the VRB program when his ex- 
tension became operative. 

It is further noted that this situation gave rise to the case of United 
States v. Larionoff, 431 U.S. 864 (1977), wherein the United States 
Supreme Court concluded that the regulations were contrary to the 
manifest purposes of Congress in enacting the VRB program, and 
hence invalid, insofar as they required the amount of a VRB to be de- 
termined by reference to the award level in effect at the time the mem- 
ber began to serve the extension, rather than at the time he agreed to 
it. The Supreme Court ruled that because Congress intended to pro- 
vide at the reenlistment decision point a promise of a reasonably cer- 
tain and specific bonus for extending service in the Armed Forces, the 
members in the affected class were entitled to VRB’s determined ac- 
cording to the multiples in: effect at the time they agreed to extend 
their enlistments, not the award levels in effect when the extension 
agreements became operative. 

It is indicated that the Supreme Court’s ruling required a recompu- 
tation of many thousands of VRB entitlements, That ruling has also 
given rise to a number of questions concerning bonus payments. 

First of all, it is said that after June 1, 1974, the date the VRB pro- 
gram was replaced by the SRB program, a significant number of en- 
listed personnel offted for an SRB by terminating their original ex- 
tension agreements and executing reenlistment contracts for 3 or more 
years, or executing a second extension agreement. Some portion of this 
group received an SRB less than the VRB and RRB they would have 
received but for the fact that their original extension agreements were 
cancelled, A question thus arises as to whether authority exists to pay 
such members VRB and RRB, and if so, by what computation 
formula. 

Secondly, it is said that the objective of the SRB is essentially the 
same as the VRB, that is, to increase the number of reenlistments in 
critical military specialties and attain adequate career manning in 
those designated specialties. In light of the Supreme Court’s ruling in 
United States v. Larionoff, supra, a question has arisen as to whether 
SRB payments for extensions of enlistments should also be based on 
the date the extension agreement is executed. 
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Third, it is noted that under 37 U.S.C. 308a (1976) a person who 
initially enlists in an Armed Force for a period of at least 4 years, in a 
skill designated as critical, may be paid an enlistment bonus in an 
amount prescribed by the Secretary of Defense, but not more than 
$3,000. It is said that this enlistment bonus is a recruiting incentive 
offered to influence individuals to enter the service concerned either 
by immediate entry on active duty or through the Delayed Entry Pro- 
gram (DEP). Under the DEP, an individual may delay entry into 
the Regular component for a specific period of time by enlisting in a 
Reserve component. Questions have arisen as to the proper treatment 
to be accorded an individual entering the DEP for ultimate service in 
a designated critical skill, since the bonus amount may change or the 
skill may even be removed from the critical skill list between the time 
the individual enters the DEP and the time he actually enlists in the 
Regular component of the service concerned, Except for the Army, 
the services have taken the position that entitlement to the bonus 
may vest as of the date the individual enters the DEP because, at that 
time, he has committed himself to serve and been promised a bonus 
after meeting all other prerequisites. The Army position, however, is 
that entitlement to the bonus should be fixed on the date the individual 
enlists in the Regular component of the service concerned, contingent 
upon the successful completion of advanced training. 

In view of the foregoing, five specific questions relating to the VRB, 
the SRB, and the enlistment bonus have been submitted for resolution. 


I. Variable Reenlistment Bonus 


The first question presented in the submission is: 


1. Is a member in the following circumstances now entitled to a Variable Re- 
enlistment Bonus (VRB) to the extent that it exceeds the Selective Reenlist- 
ment Bonus (SRB), 37 U.S.C. 308, paid to him? 

a. On 30 April 1974 he executed an extension of enlistment for two years 
to become operative on 1 October 1974 and his rating or Navy Enlisted Classi- 
fication (NEC) was VRB eligible at the time he executed the extension. 

b. On 1 October 1974 he cancelled his extension to either execute a new 
agreement to extend his enlistment or to reenlist, in either case, to become 
SRB eligible. 

ce. If the answer to the aforesaid question is affirmative, would the VRB 
entitlement be based on the original two year extension (30 April 1974), or 
the number of years agreed to in order to become SRB eligible? 


Subsequent to our receipt of the request for an advance decision, we 
were informed by the Department of Justice that the legal issues 
presented in the first question are a subject matter of litigation in the 
case of James Thomas Edmonds, Jr., et al. v. United States, a class 
action filed in the United States District Court, District of South 
Carolina, Civil Action No. 75-1624, and several related cases. In par- 
ticular, we have been advised that there has been no ruling on the 
issue of whether RRB and VRB payments may be made on the basis 
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of an extension of enlistment that was cancelled in the manner de- 
scribed, or the issue of whether members who opted for an SRB in 
these circumstances may all properly be regarded as belonging to one 
class or subclass. We have been further advised that the litigation may 
be protracted. 

We have also received and considered a brief primarily concerning 
question “1,” submitted by attorneys representing plaintiffs in this 
litigation. 

It is a longstanding rule that this Office will not act on matters 
which are in the courts during pendency of litigation. Since the even- 
tual outcome of the litigation may fully resolve the first question sub- 
mitted, we decline to answer that question at this time. If, at such time 
as these court cases have been finally decided, it is the view of the 
Department of Defense that the issues presented by the first question 
have not been fully resolved, the question may be resubmitted to this 
Office for further consideration. 


II. Selective Reenlistment Bonus 


The second and third questions presented in the submission are: 


2. Under Larionoff, should SRB payments for extensions of enlistments be 
based on the multiple in effect on the date the extension agreement is executed, 
or on the date the extension agreement becomes operative? 

8. If it is determined that SRB payments should be based on the date the 
extension agreement is executed, would such a determination have a retroactive 
effect to the inception of the SRB program (i.e., 1 June 1974) ? 


Subsection 308(a) of title 37, United States Code (1976), provides 
as follows with respect to the payment of the SRB: 


(a) A member of a uniformed service who— 

(1) has completed at least twenty-one months of continuous active duty 
(other than for training) but not more than ten years of active duty; 

(2) is designated as having a critical military skill by the Secretary of 
Defense, or by the Secretary of Transportation with respect to the Coast 
Guard when it is not operating as a service in the Navy ; 

(3) is not receiving special pay under section 312a of this title; and 

(4) reenlists or voluntarily extends his enlistment in a regular com- 
ponent of the service concerned for a period of at least three years; 

may be paid a bonus, not to exceed six months of the basic pay to which he was 
entitled at the time of his discharge or release, multiplied by the number of 
years, or the monthly fractions thereof, of additional obligated service, not to 
exceed six years, or $15,000, whichever is the lesser amount. Obligated service 
in excess of twelve years will not be used for bonus computation. 


Subsection 308(e) further provides that the SRB program shall be 
administered under regulations prescribed by the Secretary of Defense 
for the Armed Forces under his jurisdiction, and by the Secretary of 
Transportation with respect to the Coast Guard when it is not operat- 
ing as a service in the Navy. 

Implementing regulations issued by the Secretary of Defense are 
contained in Department of Defense (DOD) Instruction 1304.22, June 
3, 1975, as amended. Section III of Enclosure 2 to DOD Instruction 
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1304.22 (change 1, December 1, 1976) provides in pertinent part as 
follows with respect to SRB eligibility : 


III. Criteria for Individual Member Eligibility 


A. General Eligibility. An enlisted member is eligible to receive a Selective Re- 
enlistment Bonus if he meets all of the following conditions: 


* * * * ® * * 
4. Attains eligibility prior to the effective date of termination of awards 
in any military specialty designated for termination of award. (Member must 


attain eligibility prior to the effective date of a reduction of award level to 
be eligible for the higher award level.* * *) 


And further with respect to the reduction or termination of SRB: 


BR. Maintenance, Reduction, and Termination of Awards 
* * * * * * * 

When a military specialty is designated for reduction or termination of award, 
an effective date for reduction or termination of awards shall be established and 
announced to the field at least 30 days in advance. All awards on or after that 
effective date in a military specialty designated for reduction of award will be 
at the level effective that date. No new awards will be made on or after the 
effective date in a military specialty designated for termination of award. 

Those provisions are nearly identical to the language of the VRB 
regulations scrutinized in United States v. Larionoff, supra, in which 
the Supreme Court concluded (at page 877, 431 U.S.) : 

* * * We therefore hold that insofar as the Defense Department regulations 
required that the amount of the VRB to be paid to a service member who was 
otherwise eligible to receive one be determined by the award level as of the time 
he began to serve his extended enlistment, they are in clear conflict with the 
congressional intention in enacting the VRB program, and hence invalid. Because 
Congress intended to provide at the re-enlistment decision point a promise of a 
reasonably certain and specific bonus for extending service in the Armed Forces, 
Larionoff and the members of his class are entitled, as the Court of Appeals held, 


to payment of VRB’s determined according to the award levels in effect at the 
time they agreed to extend their enlistments. 


As is noted in the Committee Action, the SRB was established to 
accomplish the same purpose as the VRB, that is, to induce members 
with critical skills to extend their service in the Armed Forces. It is 
therefore our view that the Supreme Court’s reasoning in the Larion- 
off case is applicable to the SRB program. While we have previously 
held differently concerning the VRB, to the extent our decisions con- 
flict with the Supreme Court’s decision in Zarionoff, our decisions 
should no longer be followed. See for example, 50 Comp. Gen. 515, 518 
(1971), and B-175846, October 4, 1972. Accordingly, in answer to ques- 
tion “2,” SRB payments for extensions of enlistments must be based 
on the multiple in effect on the date the extension agreement is executed 
rather than on the date the extension agreement becomes operative. 

Concerning question “3,” the construction of the SRB statute pro- 
vided in answer to question “2” is an original construction applicable 
from the effective date of the statute. Accordingly, question “3” is an- 
swered in the affirmative. 
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III. Enlistment Bonus Under the Delayed Entry Program 


The fourth and fifth questions presented in the submission are: 


4. Does a member’s entitlement to an enlistment bonus under 87 U.S.C. 308a 
become fixed on (a) the date the member enlists in a reserve component under 
the Delayed Enlistment Program (DEP), or (b) the date the member enlists in 
the regular component of the service concerned, or (c) whichever of those two 
dates is more advantageous to the member? 

5. Would the answer to Question 4 be the same if the individual entered the DEP 
prior to the inception of the bonus program and enlisted in the regular com- 
ponent of the service concerned after the bonus program had been implemented? 

Under delayed enlistment or entry programs, a qualified individual 
is generally authorized to enlist in a Reserve component of one of the 
Armed Forces with a concurrent commitment to enter on active duty 
in a Regular component at a future date, at which time he will receive 
specialized training in the career field of his choice and serve in that 
career field upon the successful completion of training. In general, 
service regulations provide that in the event the enlistment option, 
school course, or training for which an applicant enlists is cancelled 
or for some other reason becomes unavailable, the applicant may 
secure a discharge from the DEP. Otherwise, however, the applicant is 
generally obligated to enter on active duty, and he may be subject to 
disciplinary action under the Uniform Code of Military Justice if he 
fails to honor his obligation in this respect. 

Subsection 308a(a) of title 37, United States Code (1976), provides 
as follows with respect to the payment of an initial enlistment bonus: 

(a) Notwithstanding section 514(a) of title 10 or any other law, under regula- 
tions prescribed by the Secretary of Defense, or by the Secretary of Transporta- 
tion with respect to the Coast Guard when it is not operating as a service in the 
Navy, a person who enlists in an armed force for a period of at least four years 
in a skill designated as critical or who extends his initial period of active duty 
in that armed force to a total of at least four years in a skill designated as 
critical, may be paid a bonus in an amount prescribed by the appropriate Secre- 
tary, but not more than $3,000. The bonus may be paid in a lump sum or in equal 
periodic installments, as determined by the appropriate Secretary. 

Neither DOD Instruction 1304.22 nor the other Defense Depart- 
ment directives governing payment of the enlistment bonus prescribe 
a method for computing the award level for individuals who enlist 
through the DEP. However, section XII of Army Regulation 601-210 
(change 6, July 28, 1976) directs that the following provision be in- 
cluded in the Statements of Enlistment of an individual who becomes 
a member of the Army Reserve through the DEP: 

If I subsequently enlist in the Regular Army for an option for which an en- 
listment bonus is authorized, has been authorized in the past, or may be au- 
thorized in the future, I will be entitled to the bonus only if it is authorized at 
the time of my enlistment in the Regular Army. 

Thus, as is noted in the Committee Action, under this procedure an 


individual who enters the Army Reserve through the DEP, chooses an 
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option for which an enlistment bonus is then authorized, and incurs an 
active duty obligation of at least 4 years, may subsequently receive a 
bonus in a reduced amount or no bonus at all. On the other hand, it is 
also possible under these procedures that an individual who enlists in 
the Army through the DEP may later receive a totally gratuitous 
bonus award which was not authorized at the time he made his service 
commitment. 

In our view, the rationale of the Larionoff case is for application in 
this situation, i.e., the award level of the enlistment bonus must be 
fixed on the date the member enlists in a Reserve component under 
the DEP with a concurrent commitment to serve for a period of at 
least 4 years in a skill designated as critical. Hence, a subsequent in- 
crease or decrease in the award level for the critical skill may not 
operate to increase or decrease the amount of the bonus payable to the 
member after he has obligated himself to serve the required 4 years of 
active duty. Any regulatory provision to the contrary is therefore in- 
effective and invalid. Of course, payment of the enlistment bonus thus 
fixed in amount must also be contingent on the member qualifying and 
serving in his designated military specialty. See*52 Comp. Gen. 105 
(1972). Question “4” is answered accordingly. 

It, is recognized that the enlistment bonus procedure which is deter- 
mined to be invalid has been included in the Statement of Enlistment 
which individuals entering the Army’s DEP are required to sign. How- 
ever, as stated in United States v. Larionoff, supra, at page 869, 431 
US., the entitlement of service members to pay and allowances depends 
upon law and regulation and not on ordinary contract principles. Thus, 
inclusion of the wording in question in an enlistment document signed 
by the member provides no basis for computing payments in a manner 
not permissible under the controlling statute. 

Consistent with our answer to question “4,” question “5” is answered 
in the affirmative. If a member entered the DEP prior to the inception 
of the bonus program, he could gain no entitlement to an enlistment 
bonus simply by later entering on active duty as he was already obli- 
gated to do anyway under the terms of the DEP enlistment, In that 
situation, the bonus could not have been an inducement to enlist ; hence, 
payment of the bonus would constitute a totally gratuitous and im- 
proper award. Compare United States v. Larionoff, supra, at page 876, 
431 U.S. 

Conclusion 


It is our view that the Supreme Court’s reasoning with respect to 
the VRB in the Larionoff case is for application to the SRB and enlist- 
ment bonus programs authorized by 37 U.S.C. 308 and 308a, and we 
therefore hold that SRB and enlistment bonus payments must be based 
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on the award levels in effect on the date a member executes the ap- 
propriate enlistment, reenlistment, or extension documents in order to 
qualify for that particular bonus, We recognize that this ruling may 
require a recomputation of some SRB and enlistment bonus payments 
that have been made in the past, and that it may be determined that 
some members are in debt on account of erroneous overpayments of 
bonus monies received. Such members may receive consideration for 
waiver of the claims against them, pursuant to 10 U.S.C. 2774 (1976). 


[B-192365] 


Compensation—Increases—Quality Increases—Retroactive 


Action erroneously filed a supervisor’s insufficiently documented recommendation 
of a Quality Step Increase (QSI) for an employee, thus causing a delay in the 
granting of the QSI. Retroactive granting of the QSI may not be made since Ac- 
tion had discretion to grant it and employee had no vested right to it at a par- 
ticular time under statute or agency regulation. 

In the matter of Carolyn Whitlock—Retroactive Quality Step 


Increase, February 14, 1979: 


This action concerns a request from the Director of Personnel, Ac- 
tion, for an official ruling as to whether Action may retroactively grant 
a Quality Step Increase (QSI) to Carolyn Whitlock, the State Pro- 
gram Director in Action’s New York Regional Office. 

Ms. Whitlock was recommended for a QSI on her performance eval- 
uation which was submitted in December 1976. Her supervisor used 
an obsolete rating form. Action personnel accepted and filed the form 
in her official personnel folder insufficiently documented. No follow-up 
was done to obtain the appropriate documentation for the QSI which 
would have required the Office Head and the Director of Personnel’s 
signatures. Later her supervisor prepared the correct documentation 
and necessary approvals were obtained. Action does not wish to pe- 
nalize Ms. Whitlock for the failure of its personnel to correctly com- 
plete her promotion package. However, while Action believes its delay 
in processing the QSI was an unjustified or unwarranted personnel 
action under the Back Pay Act of 1966, 5 U.S.C. 5596 (1976), it is un- 
certain as to whether it may grant Ms. Whitlock a QSI with backpay 
for the retroactive period. 

The awards statute and implementing regulations vest discretion in 
agencies to make awards and their determinations will not be upset 
except for a clear showing of abuse of discretion. Shaller v. U.S., 202 
Ct. Cl. 571 (1973), cert. denied 414 U.S. 1092. We believe the same 
principle applies to the awarding of QSI under 5 U.S.C. 5336. Thus, 
an agency has discretion to approve or disapprove a QSI. See John H. 
Brown, 56 Comp. Gen. 57 (1976). 
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We have long held that the granting of promotions is a discretionary 
matter within the province of the administration of the agency in- 
volved, 54 Comp. Gen. 263 (1974). Also, the effective date of a change 
in salary resulting from administrative action is the date action is 
taken by the administrative officer vested with necessary authority 
or a subsequent date specifically fixed by him. 21 Comp. Gen. 95 
(1941) ; B-186649, January 3, 1977. As a general rule, retroactive pro- 
motions are not sanctioned by our Office. 33 Comp. Gen. 140 (1953). 
In addition an administrative change in salary may not be made retro- 
actively effective in the absence of specific statutory authority to do so. 
B-186649, supra. However, where an administrative or clerical error 
prevented a personnel action from taking effect as originally intended, 
deprived an employee of a right granted by statute or regulation, or 
resulted in the failure to grant a nondiscretionary administrative reg- 
ulation or policy, we have held that the promotion or corrective action 
with back pay can be granted retroactively since the agency error con- 
stituted an unjustified or unwarranted personnel action and was com- 
pensable under the Back Pay Act, 5 U.S.C. 5596. 54 Comp. Gen. 69 
(1974) ; 55 id. 42 (1975) ; B-186916, April 25, 1977. 

In this case Ms. Whitlock did not have a vested right pursuant to 
statute or agency regulation to a QSI until the appropriate Action 
officials approved the recommendation and, therefore, it cannot be said 
that she underwent an unjustified or unwarranted personnel action 


because her promotion was delayed beyond the date when she first 
became eligible for the QSI. B-186649, supra. Accordingly, the QSI 
may not be granted retroactively. 


[B-193533] 


Property—Private—Damage, Loss, etc.—Military Personnel and 
Civilian Employees’ Claims Act of 1964 


Military Personnel and Civilian Employees’ Claims Act of 1964 provides that 
claim may be allowed only if use of employee’s property under the particular 
circumstances was reasonable, useful, or proper, and if damage to employee’s 
property was not caused wholly or partly by employee’s negligence. Settlement is 
final and conclusive if statutory conditions are met. Claim of National Labor 
Relations Board employee, for damage to motor vehicle resulting from accident 
where other participant in accident is compensated under Federal Tort Claims 
Act, is not cognizable under Military Personnel and Civilian Employees’ Claims 
Act since settlement under Federal Tort Claims Act amounts to determination 
of employee’s negligence. 


In the matter of Erma Dees—Claim under Military Personnel 
and Civilian Employees’ Claims Act of 1964, February 15, 1979: 


Ms. Mary Ann Hawkins, an authorized certifying officer of the 
National Labor Relations Board (NLRB), has asked whether an 
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employee’s claim under the provisions of the Military Personnel and 
Civilian Employees’ Claims Act of 1964, as amended (the Act), 31 
U.S.C. §§ 240-243 (1976), can be paid “when negligence is a factor 
and the employee carries no insurance.” We were informally advised 
by the certifying officer that the claim was submitted to her by the 
Tort Claims Officer, the NLRB designee for settling claims of this 
type, who approved payment pending a determination by our Office 
of the stated issue. 

According to the information submitted, on April 25, 1978, the 
date of the accident, Ms. Erma Dees, a cooperative student employee, 
was engaged in conducting a representative case election for the NLRB 
in Xenia, Ohio. While on her way to lunch, the employee entered an 
intersection controlled by what she “presumed” to be a yellow caution 
light, and struck the left side of a vehicle entering the intersection 
from the right. As a result of the accident, the local police charged 
the employee with “Disobeying Traffic Light.” 

The other participant in the accident is being compensated for the 
damage to his vehicle of $326.06 under the provisions of the Federal 
Tort Claims Act. The employee has no insurance to cover the damage 
to her vehicle and has filed a claim with the NLRB in the amount of 
$980.46. 

Section 3(b) (1) of the Act,'31 U.S.C. § 241(b) (1), authorizes the 
head of a Federal agency or his designee to settle and pay claims of up 
to $15,000 for loss of or damage to an employee’s personal property 
incident to the employee’s service. Additionally, this section provides 
that the decision should be made “subject to any policies the Presi- 
dent may prescribe * * * and under such regulations as the head of 
an agency * * * may prescribe.” 

31 U.S.C. § 242 provides: 

Notwithstanding any other provision of law, the settlement of a claim under 
sections 240 to 243 of this title is final and conclusive. 

Accordingly, our Office has no jurisdiction to render decisions rela- 
tive to the merits of a claim under the Act. B-187913, February 9, 
1977; B-180994, June 12, 1974. However, it is proper for our Office 
to consider the threshold question of whether a claim is properly 
cognizable under the Act. B-190106, March 6, 1978. As stated in 47 
Comp. Gen. 316, 318 (1967), settlement is final and conclusive “if 
made in accordance with the provisions of the .. . act and applicable 
regulations.” See also B-187913, supra. 

The last sentence of 31 U.S.C. §241(b)(1), supra, provides as 
follows: 

* * * Tf the claim is substantiated and the possession of that property is 


determined to be reasonable, useful, or proper under the circumstances, the 
claim may be paid * * *. [Italic supplied.] 
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The certifying officer states that at the time Ms. Dees was using her 
private car “GSA vehicles were available.” This suggests that maybe 
her use of her own property under those circumstances was not “reason- 
able, useful, or proper.” Whether this statutory test was met is, of 
course, a matter for determination by the claimant’s employing agency, 
and such a determination would not be subject to review by this 
Office. 

The Act further provides that a claim may be allowed only if the 
loss or damage “was not caused wholly or partly by the negligent or 
wrongful act of the claimant, his agent, or his employee.” 31 U.S.C. 
§ 241(c) (3). A claim which does not meet this test is not properly 
“cognizable” under the Act. As indicated above, the other participant 
in the accident filed a claim with the NLRB under the Federal Tort 
Claims Act and is being compensated under that claim for the damage 
to his vehicle. Allowance of a claim under the Federal Tort Claims 
Act must be based on the “negligent or wrongful act or omission” of 
the employee. 28 U.S.C. § 2672 (1976). It is impossible for the 
employee to be negligent for purposes of the Federal Tort Claims Act 
and not negligent for purposes of the Military Personnel and Civilian 
Employees’ Claims Act. Accordingly, the agency’s determination that 
the claimant was negligent—evidenced by the Federal Tort Claims 
Act settlement—precludes allowance of the claim by virtue of 31 U.S.C. 
§ 241(c) (3), and payment in these circumstances would not be proper. 


[B-193741] 


Contracts—Mistakes—Purchase Orders—Erroneous Quotation 


Contracting officer’s error detection and verification obligation with regard to 
mistake in quotation alleged after performance is measured by standards appli- 
cable to mistake in oral bid alleged after award. Advice by contracting officer 
that supplier’s oral quotation appeared low in conjunction with request for 
verification was sufficient to communicate both existence and nature, to extent 
known, of suspected mistake. Post-verification performance in accordance with 
purchase order creates binding contract and no price adjustment may be author- 
ized on basis of error. Price disparity of about 35 percent does not reflect uncon- 
scionable bargain. 


In the matter of Los Angeles Chemical Co., February 15, 1979: 


The United States Forest Service (USFS) has forwarded for our 
consideration an appeal from its denial of a claim by the Los Angeles 
Chemical Company (LACC) based on a mistake in bid alleged after 
award. 

The facts are not in dispute. On March 15, 1978, a USFS contracting 
officer solicited oral quotations from three potential suppliers for 175 
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gallons of weed killer for delivery to the USFS in Jackson, Wyoming: 
The following oral quotations were received : 


Per gallon 
Supplier A 
Supplier B 


In view of the price disparity, the contracting officer contacted 
LACC by telephone and requested verification of its quotation. LACC 
was advised that the reason for the request was that its price “appeared 
low.” LACC confirmed its quotation. A purchase order was issued to 
LACC at the quoted price on March 17 and the weed killer was de- 
livered on May 16. LACC subsequently advised the contracting officer 
by letter received on or about May 19 that its quotation had been in 
error due to the use by LACC of an outdated manufacturer’s price list. 
LACC stated that the error was not discovered until May 15 when it 
received an invoice from the manufacturer charging LACC $57.86 per 
gallon for the weed killer. LACC requests an adjustment in its con- 
tract price to $59.86 per gallon, i.e., its cost plus approximately $2 per 
gallon transportation. The USFS denied LACC’s request. 

The general rule applicable to mistakes in bid alleged after award is 
that the sole responsibility for the preparation of a bid rests with the 
bidder and that unless the mistake is mutual or the contracting officer 
is on actual or constructive notice of the mistake, the bidder must bear 
the consequences of its mistake. Security Systems, Inc.—Reconsidera- 
tion, B-190865, July 19, 1978, 78-2 CPD 48; Porta-Kamp Manufactur- 
ing Company, 54 Comp. Gen. 545 (1974), 74-2 CPD 393. Where an 
error is apparent or where there is reason to believe that an error has 
been made, a contracting officer is required to request verification of the 
bid. See A. Z. M. Construction Company, B-191630, June 8, 1978, 78- 
1 CPD 424. Proper verification requires that in addition to requesting 
confirmation of a bid price, the contracting officer must appraise the 
bidder of the mistake which is suspected and the basis for such sus- 
picion. C. F. Tyler & Sons, Inc., B-186433, July 7, 1976, 76-2 CPD 16; 
General Time Corporation, B-180613, July 5, 1974, 74-2 CPD 9. The 
contracting officer’s duty to seek verification is discharged if the bidder 
knows the basis for the request for verification. Atlas Builders, Inc., 
B-186959, August 30, 1976, 76-2 CPD 204. Verification following such 
notice will result in an enforceable contract. Frank Black, Jr., Incorpo- 
rated, B-191647, June 26, 1978, 78-1 CPD 463. Where, as here, an error 
in a quotation is alleged after the formation of the contract, we think 
the extent of the contracting officer’s obligation of error detection and 
verification may be measured by these same standards. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 295 


We think that the contracting officer’s advice to LACC that its price 
for weed killer appeared low in conjunction with the request for 
verification was sufficient both to convey to LACC that an error was 
suspected and, to the extent known, the nature of the error. Further- 
more, we do not think that the price disparity was so great that the 
contracting officer should have been on notice that LACC’s verification 
of its price was also in error or would result in an unconscionable bar- 
gain. See Frank Black, Jr., Incorporated, supra; J. D. Shake Con- 
struction Co., Inc., B-190623, April 25, 1978, 78-1 CPD 318. 

Therefore, LACC’s acceptance through performance of the purchase 
order resulted in a contract binding as to price and no adjustment may 
be authorized. 


[B-189901] 


Contracts—Payments—Surety of Defaulted Contractor—“Unex- 
pended Contract Balance”—Entitlement of Surety 
Surety which completes defaulted contract pursuant to takeover agreement with 


Government is entitled to priority to contract retainages under performance bond 
over trustee in bankruptcy, assignee bank and Internal Revenue Service. 


In the matter of C. G. Grant Construction Corp., February 21, 1979: 


This case concerns the sum of $80,923.12 which constitutes the final 
payment under Bureau of Mines (BOM) contract No. K0144080 and 
which is being withheld by BOM pending resolution of the conflicting 
demands for payment. 

On March 21, 1974, the Bureau of Mines, Department of the Interior 
(BOM), entered into a contract with the C.G. Grant Construction 
Corp. (Grant) for construction of the Keyser Valley Strip Mine Area 
reclamation project in Lackawanna County, Pennsylvania. In accord- 
ance with the terms of the contract, Grant and the American Empire 
Insurance Company (Surety) executed performance and payment 
bonds. 

On August 28, 1974, Grant filed a voluntary petition in bankruptcy 
and on September 8, 1974, Grant formally defaulted on the contract 
by notifying BOM that it was unable to fulfill contract obligations. 

On July 25, 1974, Grant had assigned its rights under the contract to 
Hanover National Bank (Hanover) and on August 27, 1974, BOM re- 
viewed the assignment and found it to be “proper and in order.” 

On August 21, 1974, the Surety sent a telegram to BOM stating 
that there were unpaid creditors and requesting that BOM make no 
further payments to Grant without the Surety’s consent. 

Shortly after Grant defaulted the Surety undertook completion of 
the remaining work under the contract. Although a formal takeover 
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agreement between the Surety and the Government was not entered 
into until February 27, 1975, the Surety received regular progress 
payments beginning on September 15, 1974 (progress payment No. 9). 

Work on the project was satisfactorily completed and on July 31, 
1975, the Surety received the final progress payment (No. 23). 

The unexpended funds, which are retained by BOM, are comprised 
of the following amounts: 

1. Retainage’ (10 percent) of progress payments 1 through 6 
amounting to $10,665.77. 

2. Withheld progress payments 7 and 8 in the full amounts total- 
ing $63,541.16. 

3. Uncommitted contract balance of $6,716.19. 

Under the terms of the takeover agreement the unexpended funds 
are labeled the “contract fund” and are defined as “funds payable 
under the contract including all retained percentages and earned but 
unpaid progress estimates which are presently owing, but have not 
been paid to the defaulted contractor.” 

Claims to the contract fund have been filed by the Trustee in Bank- 
ruptcy, the assignee bank (Hanover), the Surety, and the Internal 
Revenue Service (IRS) for unpaid taxes. 

The claim of the assignee is clearly inferior to the claim of the 
completing surety. National City Bank of Evansville v. United States, 
143 Ct. Cl. 154 (1958). Likewise, a completing surety has priority 
over a trustee in bankruptcy. 8 Comp. Gen. 58 (1928) ; United States 
v. National Surety Co., 254 U.S. 73 (1920). 

Regarding the priority as between the Surety and IRS, the Surety 
takes the position that since it spent more to complete the contract than 
is available from the contract balance, it is entitled to the remainder 
of the contract fund. According to figures submitted by the Surety, it 
expended $489,626.03 to complete the contract. That figure is com- 
posed of $92,247.12 under the payment bond and $397,378.91 under the 
performance bond. Since the Surety has received only $224,266.33, 
payment of the entire amount remaining in the contract fund ($80,- 
923.12) would not fully reimburse the Surety for the cost of complet- 
ing the contract. 

IRS argues that because of the nature of the contract funds re- 
maining, namely funds retained by BOM to assure that laborers and 
materialmen are paid and progress payments retained while the 
contractor was still performing, the Surety’s claim is under the 
payment bond and not the performance bond. Therefore, since the 
Government may set off debts due it by a contractor from funds re- 
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tained. and due a Surety pursuant to payments under a payment 
bond, IRS is entitled to the contract fund. United States v. Munsey 
Trust Company, 332 U.S. 234 (1947). As of June 1, 1978, the out- 
standing tax liability of Grant, including interest, was $92,388.38. 

A performance bond surety which undertakes to complete the re- 
maining work left by a defaulted contractor is entitled to the funds 
in the hands of the Government without any setoff. Trinity Universal 
Insurance Co. v. United States, 382 F.2d 317 (5th Cir. 1967) ; United 
States Forest Service-Request for Advance Decision, B-192237, Jan- 
uary 15, 1979. IRS’s contention that the claim is actually under the 
payment bond rather than the performance bond has been found to 
be without merit by the courts. In Aetna Casualty and Surety Com- 
pany v. United States, 435 F. 2d 1082 (5th Cir. 1970), the Court of 
Appeals noted that to follow the above reasoning would make in- 
effective the rule enunciated in 7 rinity, supra. 

The court made no distinction regarding the makeup of the contract 
retainage and stated : 

* * * Here, however, the stipulation shows that Aetna expended in perform- 
ance sums “in excess of receipts and in excess of the contract price.” What 
defendant really wishes us to think is that a Surety who has issued both perform- 
ance and payment bonds, and who completes a contract to avert a default, incurs 
expense under its payment bond, not under its performance bond, to the extent 
the costs are attributable to payments to labor and materialmen. The stipula- 
tion here fails to state that the costs of performance were for labor and material, 
but defendant wishes us to assume they. were. Suppose they were, and in such 
cases no doubt usually they are, defendant’s gloss would suck all the meaning 
out of the Trinity rule, and leave it an empty shell. * * * 

Accordingly, we find that the Surety is entitled to the entire contract 
fund free from setoff. 


[[B-192696, B-194037, B-194103] 


Contracts — Protests — Subcontractor Protests — Interested Party 
Requirement 


General Accounting Office will consider protest by subcontractor that requirement 
in prime contract solicitation directly affects subcontractor and is unduly restric- 
tive of competition. 

Contracts — Protests — Subcontractor Protests — Timeliness — 
Prime Contract Specifications — Allegedly Restrictive 

Protest of Navy’s allegedly restrictive approach to subcontracting is timely where 


protester learned of approach after bid opening and filed protest within 10 work- 
ing days thereafter. 


Contracts—Subcontracts—Minority Subcontracting 


Navy did not act illegally or improperly in considering the use of only first tier 
minority subcontractors in measuring contractor’s compliance with minority 
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subcontracting goal in prime contract, since administration of subcontracting 
programs essentially is matter within discretion of Navy. 

Contracts — Specifications — Restrictive — Subcontractor Selec- 
tion—Second-Tier Subcontractor Status—Minority Subcontracting 
Policy of requiring compliance with minority subcontracting clause at tirst tier 
subcontractor level is not unduly restrictive and does not foreclose lower tier 
minority subcontracting. 

Contracts—Subcontractors—Listing—Bidder Responsibility v. Bid 
Responsiveness 


Solicitation requirement for identifying minority subcontractors after bid open- 
ing was for purpose of determining bidder responsibility, not to prevent bid 
shopping. Consequently, rejection of bid which did not contain commitment to 
particular subcontractors would be improper. 
Contracts—Subcontracts—Minority Subcontracting—Prime Con- 
tract Requirements—Minority Status—Establishment Methods 
Where solicitation allows contractors to rely on written representations of sub- 
contractors to determine their minority status, reliance on a letter from sub- 
contractor to Navy is proper. : 
Bidders—Qualifications—Failure to Submit Information Before 
Bid Opening—Bidder Responsibility baformgtiqn--ynority Status 
of Identified Subcontractor 


Since minority status of proposed subcontractors is matter of bidder responsi- 
bility, Navy properly refused protesters’ request to determine, prior to bid 
opening, minority status of particular potential subcontractor. 


In the matter of Donald W. Close Co. and others, February 27, 
1979: 


These cases concern the Navy’s policy of considering only first tier 
subcontractors in determining the prime contractor’s compliance with 
a specified percentage goal (11 percent) for minority subcontracting. 
We conclude that the Navy has a reasonable basis for its policy. 

The first protest, B-192696, concerns Invitation for Bids (IFB) 
No. 68248-76-B-6035 issued by the Navy for equipment-installation 
and building construction at the Naval Submarine Base Bangor in 
Bremerton, Washington. Donald W. Close Co. and Wright, Inc. pro- 
tested as potential subcontractors for this project, and were joined 
in the protest by Hoffman Construction Company, the second low 
bidder on the prime contract. Close later protested IFB Nos. N68248- 
76-B-6046 and N68248-77-B-7099, issued for other work at the same 
facility. The work under these IFBs is related to the Trident sub- 
marine program. 

The IFBs required the apparent low bidder, prior to award, to 
submit its plan for complying with a minority subcontracting pro- 
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gram and to identify in the plan the minority subcontractors with 
which firm commitments had been made. 


The protesters believe that Pacific Ventures, Inc., the low bidder 
under IFB 68248-76-B-6035, originally planned to use Close as a 
first tier electrical subcontractor with Wright, a minority-owned firm, 
as a second tier subcontractor, but arranged to subcontract with 
Rosenden Electric, Inc., a minority-owned electrical subcontractor, 
and so indicated in its plan, when it learned that the Navy would 
consider only first tier subcontracts in measuring compliance with the 
minority utilization goal. The protesters thus object to the Navy’s 
willingness to consider only first tier subcontractors in connection with 
that goal. 

In addition, Close, Wright, and Hoffman protest the award to Pa- 
cific because Pacific allegedly changed its intended subcontractors after 
bid opening. The protesters assert this is tantamount to “bid shop- 
ping” which rendered Pacific’s bid nonresponsive. 

The Navy suggests that Close and Wright should not be regarded 
as “interested parties” within the meaning of 4 C.F.R. § 20.2(a) 
(1978), our Bid Protest Procedures, because they only “had a mere 
expectance of receiving a subcontract.” However, where a firm is pre- 
cluded from receiving a subcontract because of allegedly unduly 
restrictive provisions in a prime contract solicitation, we regard the 
firm as an interested party to protest those provisions. See Abbott 
Power Corporation, B-186568, December 21, 1976, 76-2 CPD 509. 
Here, Close and Wright claim to have lost subcontracting opportuni- 
ties as a result of the Navy’s approach to its minority subcontracting 
program; we believe they are interested parties under 4 C.F.R. 
§ 20.2(a). 

The Navy believes the protests are untimely because they were not 
filed within 10 days after the basis for protest was known or should 
have been known, as required by our Bid Protest Procedures, 4 C.F.R. 
§ 20.2(b) (2). The prime contractor, Pacific, after discussions with the 
Navy, submitted its minority subcontracting plan by letter dated July 
28, 1978. Its plan named Rosenden as the minority electrical subcon- 
tractor. The Navy argues that Close and Wright knew or should have 
known at that point that they were no longer being considered for the 
electrical subcontracting work, thereby rendering untimely this pro- 
test filed more than 10 working days thereafter. 

However, there is no evidence in the record that either Close or 
Wright received a copy of this letter from Pacific to the Navy, and the 
affidavit of Close states that its first knowledge of the Navy’s approach 
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was from telephone conversations on August 14 with Pacific and the 
Navy. Since the protests were received within 10 days of these tele- 
phone conversations, they were timely filed. The Navy suggests addi- 
tional reasons for regarding the protests of Wright and Hoffman as 
untimely. However, since those protests raise no issues other than those 
raised by Close, the Navy’s reasons are academic. 

The solicitation contained a bidding information document, which 
gave notice of the minority subcontracting program and stated: 

For the purpose of this program, the term “subcontract” includes all con- 
struction, alterations, repairs, materials, supplies, and service work contracted 
for by the prime contractor in the prosecution of the work. [Italic supplied.] 
However, in yet another portion of the solicitation, the general pro- 
visions, this notice was repeated but the underlined word, by, was omit- 
ted. The protesters argue that the notice in the general provisions does 
not make any distinction between different tiers of subcontractors. 

Although it may not have been clear to the protesters from the 
general provisions that the Navy would insist that the minority sub- 
contracting goal was to be satisfied at the first tier level, there can be 
little doubt from the bidding information document which specifically 
defines the term subcontract as a contract awarded by the prime con- 
tractor. A second tier subcontract, by definition, is not awarded by 
the prime contractor. The requirement in the bidding information 
document that the goal be met by the prime contractor’s subcontract 
awards is more specific than the general provisions and it is a well 
established principle of contract interpretation that a specific provi- 
sion will prevail when there is a conflict between that provision and a 
more general one. Z'otal Leonard, Ine., 56 Comp. Gen. 307 (1977), 77-1 
CPD 62. 

Moreover, we point out that even if the protesters were misled by 
the solicitation, there is no indication that the prime contract bidders, 
to the extent any of them might have been misled, suffered any prej- 
udice as a result of the alleged solicitation defect such as would war- 
rant cancellation and readvertising. See Union Carbide Corporation, 
56 Comp. Gen. 487 (1977), 77-1 CPD 243. 

The protesters also object that measuring compliance with the mi- 
nority subcontracting goal through first tier subcontracts only would 
result in discrimination in favor of the largest, best-financed minority 
enterprises with the least need of the program. The protesters assert 
that the Navy’s approach encourages the general contractor not to 
incur the added expenses and risks of contracting directly with a 
greater number of minority firms for smaller portions of the work. 

The Navy states that its insistence on satisfying the minority sub- 
contracting goals at the first tier level is the only practical way to 
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administer the program. We understand that shortly after contract 
award, the Navy requests the prime contractor to provide a copy of 
each minority subcontract so that the Navy can verify compliance 
with the minority subcontracting plan submitted previously. We fur- 
ther understand that if there is an unjustified deviation from that 
plan, a termination for default could result. The Navy suggests that 
since lower level subcontractors are not in privity with the Govern- 
ment, and are not subject to the Government’s enforcement sanctions, 
there could be difficulty in its obtaining those lower level subcontracts 
to verify compliance with the minority subcontracting plan. 

We do not completely understand the Navy’s rationale, since it is 

not clear to us why the taking into account of minority subcontractors 
below the first tier level would bring about the problems mentioned. 
It would seem that it should be the prime contractor’s responsibility 
to provide the Navy with whatever the Navy reasonably needs to meas- 
ure the prime’s compliance with its own minority subcontracting pro- 
gram, so that the Navy would not have to concern itself with the 
problems associated with a lack of privity. 
_ Nonetheless, we cannot say that the Navy’s approach is illegal or 
improper. How the Navy chooses to administer its minority subcon- 
tracting program is a matter within the discretion of the Navy, subject 
only to basic Federal procurement principles requiring contracting 
officials to act in good faith, maintain the integrity of the competitive 
system, and not unduly restrict competition. While the protests, in 
effect, allege such an undue restriction on competition because certain 
subcontractors are excluded as a result of the Navy’s approach, we 
note that no firm is, in fact, precluded from possible participation as a 
subcontractor in these procurements because of the Navy’s approach. 
Rather, it is the prime contractor, in determining how it will comply 
with the minority subcontracting program requirements, that decides 
whether to subcontract with a minority firm for work in one category 
(such as electrical) or another. One prime contractor may choose to 
achieve the program goal by engaging minority subcontractors in two 
particular categories; another prime may select minority firms for 
work in two other categories; still another prime may subcontract di- 
rectly with minority firms in three or four work categories. In short, 
it is solely as a result of the prime contractor’s approach to meeting 
the minority subcontracting goal that determines which firms will have 
opportunities to participate in the procurement. While in some geo- 
graphical areas at any given time a prime contractor may not have a 
significant choice because of the limited availability of qualified minor- 
ity firms, that by itself does not, in our view, render the Navy’s ap- 
proach overall to be unduly restrictive. 
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Moreover, we also point out that lower tier minority subcontracting 
is not foreclosed by the Navy’s policy, since nothing precludes awards 
of lower tier subcontracts to minority firms. In fact, clause 108 (d) (6) 
of the contract requires the prime contractor to include the provision 
at Defense Acquisition Regulation 7-104.36(a) in its subcontracts; 
that provision requires the first tier subcontractor to use “best efforts” 
to insure minority participation in lower tier subcontracts. 

With regard to the allegation of bid shopping, we point out that 
the General Services Administration imposes a subcontractor listing 
requirement to prevent bid shopping (selecting subcontractors after 
bid opening), but there is no general policy against bid shopping, and 
other agencies generally do not prohibit the practice. Here, the minor- 
ity subcontractor listing requirement is not related to preventing bid 
shopping, but is part of the requirement for the apparent low bidder 
to show after bid opening how it intends to insure that a certain per- 
centage of subcontracted work will be performed by minority-owned 
firms. As such, and since bidders were not required to identify or to 
commit themselves to particular subcontractors in their bids, the sub- 
contractor information was required for use by the Navy in determin- 
ing bidder responsibility, and was not related to bid responsiveness. 
Thus, the Pacific bid could not properly be rejected because it did not 
include a commitment to particular subcontractors. Dubicki & Clarke, 
Ine., B-190540, February 15, 1978, 78-1 CPD 132. 

Protesters also question the basis for regarding Rosenden Electric 
as a minority subcontractor. They claim the only basis given was a 
letter to the Navy from Rosenden dated March 31, 1976, in which 
Rosenden claimed that it was a minority firm. However, the solicita- 
tion provides that “* * * [C]ontractors may rely on written repre- 
sentations by subcontractors regarding their status as minority busi- 
ness enterprises in lieu of an independent investigation.” In relying on 
the March 31 letter from Rosenden, the Navy and Pacific complied 
with the terms of the solicitation regarding the status of minority sub- 
contractors. 

Close also objects to the Navy’s refusal, prior to bid opening, under 
IFB N68248-76-B-6046 and IFB N68248-77-B-7099, to determine 
whether Rosenden is a qualified minority firm. As indicated above, 
compliance with the minority subcontracting requirements of the solici- 
tation is a matter of bidder responsibility, which is to be determined 
after bid opening and prior to award. There is no assurance, of course, 
that Rosenden’s status before bid opening would be the same after bid 
opening. See Harper Enterprises, 53 Comp. Gen. 496 (1974), 74-1 CPD 
318. Thus, Rosenden’s minority status prior to bid opening would not 
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necessarily be relevant to the post bid opening determination of re- 

sponsibility, which would have to be based on the information current 

at that time. Therefore, the Navy did not act improperly in refusing 

to determine prior to bid opening whether Rosenden is a qualified firm. 
The protests are denied. 


[B-193899] 


Bidders—Debarment—De Facto—Nonresponsibility Determina- 
tion v. De Facto Debarment 

Grantee’s refusal to permit award of subcontract to particular firm is tantamount 
to negative determination of responsibility with respect to that firm, which under 
circumstances is not de facto debarment without due process of law or improper 
prequalification or other undue restriction on competition. 
Bidders—Qualifications—Prior Unsatisfactory Service—Dispute 
Pending 

Under Federal law, firm may be found nonresponsible even though dispute con- 
cerning allegedly improper performance of prior contract for similar work has 
not been resolved. 

Bidders—Qualifications—Prior Unsatisfactory Service—Affiliated 
Concerns 

Firms acting as joint venturers are answerable for acts done by their co-ven- 


turers, or other agents, and may be found nonresponsible because of deficient 
performance by joint venture in prior procurement. 


In the matter of Howard Electric Company, February 27, 1979: 


Howard Electric Company (Howard) complains that it was im- 
properly disqualified from participating as a subcontractor to the 
Weaver Construction Company (Weaver). Weaver is prime contractor 
to the Colorado State Department of Highways (Colorado), a grantee 
under Federal Highway Administration (Development of Competi- 
tor) grant 1 70-3 (83). The grant supports work on the Eisenhower 
Memorial Tunnel. 

According to Howard, 1) the prime contract requires Colorado’s 
approval of all subcontracts; 2) Weaver intended to subcontract with 
Howard; 3) Colorado refused to approve award of a subcontract to 
Howard; and 4) the basis for Colorado’s action is an unresolved dis- 
pute relating to delay on another contract on which the prime con- 
tractor, a joint venture consisting.of Howard and another firm, was 
assessed liquidated damages. 

Howard urges that Colorado acted arbitrarily and capriciously in 
advising Weaver that no subcontract could be awarded to Howard 
because of its performance on that prior contract. The complainant 
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views Colorado’s act as contrary to “the Federal norm of competitive 
bidding” and as a de facto debarment without due process of law. 
Moreover, Howard complains, Colorado violated 23 C.F.R. § 635.108 
(1978) by improperly imposing prequalification procedures and Office 
of Management and Budget (OMB) Circular A-102 (Attachment O) 
by unduly restricting competition at the subcontract level. 

We find no merit to the complaint. Neither the “Federal norm,” the 
regulations cited by Howard, nor anything else of which we are aware 
was violated by the grantee’s actions in this case. As stated by Howard, 
the grantee had a contractual right to concur or not concur with any 
decision to subcontract, and the negative decision was based on the 
performance problems encountered under a prior contract. In effect, 
it would appear that the grantee’s decision was tantamount to a nega- 
tive determination of responsibility with respect to Howard. Under 
Federal law, such a determination may be made on the basis of what 
the Government sees as the contractor’s prior inadequate performance 
even if the contractor disputes the Government’s position and the dis- 
pute is unresolved. See, e.g., United Office Machines, 56 Comp. Gen. 
411 (1977), 77-1 CPD 195; Halo Optical Products, Inc., B-178573, 
B-179099, May 17, 1974, 74-1 CPD 263. Moreover, while de facto 
debarment could result from repeated negative responsibility deter- 
minations, see 43 Comp. Gen. 140 (1968), or even from a single nega- 
tive determination if it is part of a long-term disqualification attempt, 
see Myers & Myers, Inc. v. United States Postal Service, 527 F. 2d 
1252 (2nd Cir. 1975), all that is alleged here is a one-time disqualifica- 
tion, which under the circumstances appears to have a reasonable basis 
and does not constitute a denial of due process. See 51 Comp. Gen. 551 
(1972). 

23 C.F.R. 635.108 prohibits the approval of a requirement or pro- 
cedure for the “prequalification, qualification or licensing of con- 
tractors * * * which, in the judgment of the [Federal Highway] 
administrator, may operate to restrict competition” or prohibit the 
submission by or consideration of a bid from “any responsible con- 
tractor.” OMB Circular A-102 imposes a general requirement for 
competition. We fail to see how the grantee’s actions in this case con- 
travene either requirement. A good faith nonresponsibility determi- 
nation does not, in and of itself, unduly restrict: competition and does 
not involve the approval of a prequalification procedure. 

Finally, Howard believes it should not be prevented from contract- 
ing on the basis of what the joint venture may have done. However, 
the common law rule is well settled that persons acting as a joint ven- 
ture are answerable for acts done by their co-venturers or other agents. 
68 C.J.S. Partnership § 183 (1950) ; Restatement of Agency (2d) § 20 
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(1957). In this regard, we point out that Federal law permits debar- 
ment of all known affiliates of a debarred concern or individual where 
circumstances warrant. 51 Comp. Gen. 65.(1971). 

The complaint is summarily denied. 


[[B-192344] 


Mileage—Travel by Privately Owned Automobile—More Than One 
Employee Traveling—Reimbursement Basis 

Where an employee utilizes a privately owned vehicle as a matter of personal 
preference when such use is not determined to be advantageous to the Govern- 
ment, the employee’s total reimbursement for the travel is limited to the total 
constructive cost of appropriate common carrier transportation. In the computa- 
tion of the constructive costs, the employee is not entitled to include the cost by 
common carrier of transporting other Government employees who accompany the 
employee on the trip to determine maximum reimbursement when there is no 
order or administrative approval of additional payment. 

In the matter of James W. Shores—Two Government Employees 


Traveling in Privately Owned Vehicle, February 28, 1979: 


Mr. James W. Shores, by letter dated May 31, 1978, requests reconsid- 
eration of a settlement by the Claims Division of this Office, 
Z-2707005, May 23, 1978, which disallowed the employee’s claim for 
additional reimbursement in the amount of $38.87 for expenses in- 
curred as a result of travel performed between Washington, D.C. and 
Cleveland, Ohio, as an employee of the Patent and Trademark Office. 

The record reveals that Mr. Shores was authorized to travel by pri- 
vately owned vehicle (POV) from Washington, D.C. to Cleveland, 
Ohio to attend a meeting by Travel Authorization 76-68, September 
18, 1975. The travel authorization provided that the reimbursement of 
mileage could not exceed the round trip air fare to Cleveland ($80.73) 
plus taxis and/or limousines. On the trip to Cleveland, another Gov- 
ernment employee, Mr. John MaclIvor, travelled as a passenger in Mr. 
Shores’ POV. ‘ 

In the travel voucher submitted for his trip to Cleveland, Mr. Shores 
included in the constructive cost statement the taxis and common car- 
rier air fare costs that Mr. MacIvor would have incurred had he flown 
commercially to Cleveland. The Office of Finance in the Patent and 
Trademark Office suspended $38.87 from Mr. Shores’ reimbursement 
with the explanation that costs for common carrier transportation 
saved by the use of a POV when more than one employee travels in 
the same vehicle cannot be included in a comparative cost statement. 
On review, our Claims Division agreed with the agency’s determina- 
tion and rejected the employee’s contention that since his transporta- 
tion of Mr. MaclIvor resulted in savings to the Government, the pas- 
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senger’s constructive costs should be included in his comparative cost 
statement. 

In Mr. Shores’ request for reconsideration, the claimant took spe- 
cific objection to the characterization of his requested additional reim- 
bursement as “hypothetical expenditures.” Although we recognize that 
all expenses claimed by Mr. Shores were actually incurred during his 
trip to Cleveland, we note that the Federal Travel Regulations (FTR), 
(FPMR 101-7) provide a limitation to the maximum amount of ac- 
tual expenses which may be reimbursed when an employee utilizes his 
POV in lieu of a common carrier for his personal preference. Pursuant 
to paragraph 1-4.3 of the FTR, where an employee uses a POV as a 
matter of personal preference when such use is not determined to be 
advantageous to the Government, the employee’s total reimbursement 
for the travel is limited to the total constructive cost of appropriate 
common carrier transportation including constructive per diem by that 
method of transportation. 

With regard to the computation of the constructive costs, we have 
consistently held that an employee who is authorized to travel by POV 
on a mileage basis, cost limited to that, by common carrier, is not en- 
titled to include the cost. by common carrier of transporting other em- 
ployees who accompany the employee on the trip to determine maxi- 
mum reimbursement when there is no order or administrative approval 
of additional payment. B-134115, November 6, 1957. See also B-143098, 
June 27, 1960, and 22 Comp. Gen. 572 (1942). In that connection it 
has been held that an order limiting the mileage to the cost of travel 
by common carrier, in the absence of qualifying language, can be con- 
strued to mean only the cost of common carrier for one person, even 
though accompanied by several other official travelers. 22 Comp. Gen. 
572 (1942). Therefore, since there is no qualifying language in the 
travel order of Mr. Shores, the comparison between the cost of mileage 
and common carrier travel must be made on the basis of only one person 
traveling by common carrier. 

Generally, however, our Office has no objection to a travel order 
authorizing the use of constructive common carrier costs of all trav- 
elers to arrive at the maximum reimbursement when such action is 
specifically administratively directed and approved. B-158046, Janu- 
ary 11 and April 5, 1966. In the instant case, there was no administra- 
tive approval of a more beneficial basis for reimbursement. 

Accordingly, since Mr. Shores’ travel order authorized reimburse- 
ment not to exceed the cost of transportation by common carrier for 
one person and approval for reimbursement on any other basis was 
- administratively denied upon reclaim, our Office is without legal au- 
thority to direct payment of the sum reclaimed. Therefore, the action 
of our Claims Division in disallowing Mr. Shores’ claim is sustained, 
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